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PLEASE TURN OFF OR PLACE YOUR CELL PHONE ON VIBRATE DURING THE MEETING
THANK YOU.

Participants in this public meeting should be aware that these proceedings are being recorded
and that an audio file of the meeting will be posted to the Board’s website.

CALL TO ORDER: Joel D. Rose, DO, Chair
ROLL CALL: Kama Monroe, Executive Director
PLEDGE OF ALLEGIANCE:

PLEDGE OF OSTEOPATHIC COMMITMENT:

I pledge to: Provide compassionate, quality care to my patients; Partner with them to promote health;
Display integrity and professionalism throughout my career; Advance the philosophy, practice and science
of osteopathic medicine; Continue life-long learning; Support my profession with loyalty in action, word and
deed; and Live each day as an example of what an osteopathic physician should be.

AGENDA

DISCIPLINARY CASES:
DETERMINATION OF WAIVERS
TAB 1: DOW-01 Ariel Fernandez, D.O., 2019-01439 (GMC)
PCP: Moran & Hayden
TAB 2: DOW-02 Ronald Shelley, D.O., 2019-39402 (KLM)
PCP: Moran & Hayden

RECOMMENDED ORDERS
TAB 3: RO-01 John J. Im, D.O., 2018-07389 (WEW)
PCP: Moran & Jackson

SETTLEMENT AGREEMENTS

TAB 4: SA-01 Craig Steven Shapiro, D.O., 2019-24923 (CDB)
PCP: Moran & Rose

TAB 5: SA-02 Thomas Edward Hawkey, D.O., 2017-18967 (SC)
PCP: Moran & Janson

TAB 6: SA-03 Ronald Gerard Grubb, D.O., 2018-00013 (GMC)
PCP: Moran & Rose

TAB 7: SA-04 Nancy Lee Kopitnik, D.O., 2015-28205 (GMC)
PCP: Moran & Hayden

INFORMAL HEARINGS
TAB 8: IH-02 Bruce Stuart Rubinowicz, D.O., 2017-22792 (CA)
PCP: Andriole & Jackson

VOLUNTARY RELINQUISHMENTS
TAB 9: VR-01 Alexandru Burducea, D.O., 2018-14830 (JB)
PCP: NONE
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TAB 11: PROSECUTION SERVICES REPORT- Sarah Corrigan, Esq.

REVIEW AND APPROVAL OF MINUTES
TAB 12: June 22, 2020 Meeting Minutes

TAB 13: June 9, 2020 Meeting Minutes

TAB 14: May 15, 2020 Meeting Minutes

PETITION FOR DECARATORY STATEMENT
TAB 12: Ronald Joseph Renuart Sr., D.O., File 4960 and Multiple Associations

PETITION FOR TERMINATION OF LICENSURE CONDITION
TAB 13: Ty Reso Anderson, D.O., File #14603

PROBATION AND COMPLIANCE REVIEW
REQUEST FOR REDUCTION OR TERMINATION OF PROBATION-LAST APPEARANCE OF
PROBATION
TAB 14: Louis A. Kovacs, D.O., Case #2013-19612

FORMAL APPROVAL OF PAYMENT EXTENSION
TAB 15: Vincent Joseph Scolaro, D.O., Case #2011-03025, 2011-18625,2011-14096

APPLICANTS
APPLICANTS FOR FULL LICENSURE

TAB 16: Steven Thomas Puccio, D.O., File #16930
TAB 17: Daniel Dale Tippit, D.O., File #16781
TAB 18: Jocelyn Idema, D.O., File #17083
TAB 19: Michael Wisiorek, D.O., File #16991
TAB 20: Michael Andrew Ogg, D.O., File #17182
TAB 21: Gregory Avetisov, D.O., File #16770
TAB 22: Mahdi Taha, D.O., File #17229
TAB 23: Carissa Anne Summa, D.O., File #16310

TAB 41: RATIFICATION OF LICENSURE
TAB 24: 1901 - Osteopathic Physician licenses issued 5.1.2020 through 7.31.2020
TAB 25: 1902 - Osteopathic Resident Initial Registrations issued 5.1.2020 through 7.31.2020

GENERAL DISCUSSION
TAB 26: 1917 — Osteopathic Physician Expert Witness certificate issued 5.1.2020 through
7.31.2020 (information purposes only)
TAB 27: 1902-Training License Re-Registrations

BOARD COUNSEL REPORT - Donna McNulty, Esq.
TAB 28: RULES REPORT
August 2020 Rules Report
July 2020 Rules Report
June 2020 Rules Report

RULE DISCUSSION

TAB 29: 64B15-12.0031 Registration as a Dispensing Physician; Delegation of Dispensing
to Prescribing Physician Assistants.

64B15-12.0031 Current

64B15-12.0031 Draft Language

TAB 30: 64B15-19.001 Purpose

Florida Board of Osteopathic Medicine Page 3 of 5
AGENDA - General Business Meeting
August 21, 2020



TAB 31: 64B15-19.002 Violations and Penalties

TAB 32: 456.47 Use of Telehealth to Provide Services

TAB 33: 2020 SB 698

TAB 34: Rule 64B8-31.003/64B15-7.003 (AA Applications)

TAB 35: Rules 64B8-30.005/64B15-6.0035 (PA licensure renewal and reactivation).

TAB 36: EXECUTIVE DIRECTOR REPORT - Kama Monroe, J.D., Executive Director

BOARD CHAIR REPORT - Joel D. Rose, DO
TAB 37: Professionalism Articles
TAB 38: AAOE Annual Business Meeting Minutes from May 2, 2020

TAB 39: JOINT COMMITTEE MEETINGS UPDATE-Joel Rose, D.O.
Anesthesiology Assistants Committee

Boards of Medicine and Osteopathic Medicine’s Joint Committee on Medical Marijuana
Boards of Medicine and Osteopathic Medicine’s Physician Certification Pattern Review Panel

Council on Physician Assistants Committee
June 4, 2020 PA Meeting

Joint Office Surgery Committee

Joint Board Acute Pain Rule Committee

Multi-Board Joint Committee on Controlled Substances
Telemedicine Subcommittee

Pharmacy Controlled Substances Standards Committee
Pharmacist Formulary

Pharmacist Prescribing Joint Committee

Joint Rules Committee
July 29, 2020 JRC Meeting

LIAISON REPORTS
TAB 40: BUDGET LIAISON REPORT — Anna Hayden, DO
Revenue Reports
June 2020 Revenue Report
TAB 41: HEALTHY WEIGHT LIAISON REPORT - Bridget Bellingar, DO
TAB 42: UNLICENSED ACTIVITY LIAISON REPORT — Sandra Schwemmer, DO
TAB 43: LEGISLATIVE LIAISON-Joel Rose, DO

OLD BUSINESS
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NEW BUSINESS

ADJOURN
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Mission:

To protect, promote & improve the health
of all people in Florida through integrated
state, county & community efforts.

Ron DeSantis
Governor

Scott A. Rivkees, MD
State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

TO:
FROM:
RE:
SUBJECT:

MEMORANDUM

Kama Monroe, Executive Director, Board of Osteopathic Medicine
Geoffrey M. Christian, Esq., Assistant General Counsel
Determination of Waiver

DOH v. Ariel Fernandez, D.O.

DOH Case Number 2017-01439

DATE: June 22, 2020

Enclosed you will find materials in the above-referenced case to be placed on the
agenda for final agency action for the August 21, 2020, meeting of the Board of
Osteopathic Medicine. The following information is provided in this regard.

Subject:

Subject’s Address of
Record:

Subject’s Enforcement
Address:

Subject’s Other Known
Address:

Subject’s License No:
Licensure File No:
Initial Licensure Date:
License Status:

Board Certification:
Required to Appear:
Current PRN Contract:
Allegation(s):

Prior Discipline:

Ariel Fernandez, D.O.

2950 Cleveland Clinic Boulevard

Weston, Florida 33331

684 N.W. 127th Avenue

Miami, Florida 33182

1615 30th Street N.W., Unit 30

Bemidji, Minnesota 56601

10629 Rank: OS

9964

April 8, 2009

Null and Void

No

No

No

Section 459.015(1)(x), Florida Statutes (2016)
Section 459.015(1)(o), Florida Statutes (2016)
Section 459.015(1)(pp), Florida Statutes (2016)
Section 459.015(1)(t), Florida Statutes (2016)
No

Florida Department of Health

Office of the General Counsel — Prosecution Services Unit
4052 Bald Cypress Way, Bin C-65 ¢ Tallahassee, FL 32399-3265
Express Mail: 2585 Merchants Row BV, Suite 105, Tallahassee, FL 32399

PHONE: (850) 245-4640 « FAX: (850) 245-4684
FloridaHealth.gov

Accredited Health Department
HIgIlA\l2] Public Health Accreditation Board



Probable Cause Panel: January 15, 2020
G. Moran, D.O.; A. Hayden, D.O.
Subject’s Attorney: Pro Se
Complainant/Address:  West Florida Hospital
8383 North Davis Highway
Pensacola, Florida 32514
Materials Submitted: Memorandum to the Board
Motion for Determination of Waiver, Etc.
Exhibit A Administrative Complaint
Exhibit B Affidavit of Service
Exhibit C  Affidavit of Non-Receipt, Agency
Exhibit D  Affidavit of Non-Receipt, Board
Motion to Assess Costs
Exhibit A Affidavit of Fees and Costs
Exhibit 1  Complaint Cost Summary
Exhibit 2 Itemized by Complaint
Exhibit B Affidavit of Outside Attorney
Exhibit 1  Attorney Curriculum Vitae
Expert Opinion
Expert Curriculum Vitae
Notice of Additional Possible Violations Letter
Supplemental Investigative Report dated 02/13/20
with Exhibits S1-1 through S1-3
Final Investigative Report dated 02/24/17
with Exhibits 1 through 14
ABIM Certification Status
License Verification/Practitioner Profile

DISCIPLINARY GUIDELINES:

Section 459.015(1)(x), Florida Statutes (2016): Rule 64B15-
19.002(28), Florida Administrative Code (revised November 27, 2016),
FIRST OFFENSE: MINIMUM: Letter of concern, up to one (1) year probation
and $1,000 fine. MAXIMUM: Revocation and $10,000 fine.

Section 459.015(1)(0), Florida Statutes (2016): Rule 64B15-
19.002(17), Florida Administrative Code (revised November 27, 2016),
FIRST OFFENSE: MINIMUM: Reprimand and $5,000 fine. MAXIMUM: Probation
and $5,000 fine.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Memorandum Page 2 of 3



Section 459.015(1)(pp), Florida Statutes (2016): Rule 64B15-
19.002(47), Florida Administrative Code (revised November 27, 2016),
FIRST OFFENSE: MINIMUM: Letter of concern and $1,000 fine, demonstration
of compliance with the rule. MAXIMUM: Suspension to be followed by probation
and $5,000 fine, a reprimand, completion of a laws and rules course, and
demonstration of compliance with the rule.

Section 459.015(1)(t), Florida Statutes (2016): Rule 64B15-
19.002(22), Florida Administrative Code (revised November 27, 2016),
FIRST OFFENSE: MINIMUM: Probation and $5,000.00 fine. MAXIMUM:
Suspension to be followed by probation and $7,500.00 fine.

PRELIMINARY CASE REMARKS: DETERMINATION OF WAIVER:

On or about January 19, 2017, Patient J.R., an eighty-one (81) year old male,
presented to West Florida Hospital. Subject diagnosed cardiopulmonary arrest
with acute respiratory failure and admitted to the Intensive Care Unit.

On or about January 20, 2017, Subject prescribed the patient Hycodan.
Hycodan is a brand name for a drug that contains the drugs hydrocodone (5mq)
and homatropine (1.5mg) and is commonly prescribed to treat cough symptoms.

Subject did not have, or did not document having, adequate medical
justification for prescribing Hycodan. Subject prescribed Hycodan inappropriately
and/or in inappropriate quantities.

Subject accepted hand-delivery of the Hycodan prescription from the
hospital pharmacy. Subject neither administered the Hycodan to the patient nor
documented the disposition of the Hycodan in the medical records.

The Department filed a three count Administrative Complaint against
Subject. Count I alleges Subject violated section 459.015(1)(x), Florida Statutes,
by committing medical malpractice. Count II alleges Subject violated sections
459.015(1)(o) and/or (pp), Florida Statutes, by failing to create and keep legible
medical records that justify the course of treatment of the patient and/or by
violating a statute or rule. Count III alleges Subject violated section 459.015(1)(t),
Florida Statutes, by prescribing a legend drug, including all controlled substances,
other than in the course of the osteopathic physician’s professional practice.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Memorandum Page 3 of 3



STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

Petitioner,
V. DOH Case No. 2017-01439
ARIEL FERNANDEZ, D.O.,

Respondent.
/

PETITIONER'S MOTION FOR DETERMINATION OF WAIVER AND
FOR FINAL ORDER BY HEARING NOT INVOLVING DISPUTED

| ES OF MATERIAL FACT

Petitioner hereby moves the Board of Osteopathic Medicine for
determination of waiver and for Final Order by hearing not involving disputed
issues of material fact in the above styled and numbered matter. As
grounds, Petitioner states:

1. Petitioner filed an Administrative Complaint against
Respondent. A copy of the Administrative Complaint is attached as
Exhibit A.

2.  Petitioner, by filing the Administrative Complaint, is seeking to
discipline Respondent’s license to practice osteopathic medicine in Florida,

thereby affecting Respondent’s substantial interests.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Petitioner’s Motion for Determination of Waiver, Informal Hearing, and Final Order Page 1 of 3



3.  Petitioner personally served Respondent with the Administrative
Complaint. A copy of the Affidavit of Service is attached as ExhibitB.

4. Respondent failed to file an Election of Rights form with
Petitioner or the Board. Copies of affidavits from the Clerk’s Office and the
Board Office are attached as Exhibit Cand ExhibitD.

5.  Petitioner determined that there are no material facts in dispute
and concluded Respondent waived his right to elect the method of
resolution of this matter.

6. Respondent is hereby advised that a copy of the investigative
file shall be furnished to the Board to establish a prima facie case regarding
the violations alleged in the Administrative Complaint.

7.  Petitioner requests this Motion be placed on the agenda for
hearing at the meeting of the Board to be held on April 3, 2020.

WHEREFORE, Petitioner requests the Board find Respondent waived
his right to elect a method of resolution of this matter; find there are no
material facts in dispute; hold a hearing not involving material issues of
disputed fact; find Respondent violated chapter 459, Florida Statutes; impose
discipline in accordance with the applicable guidelines; and enter a Final

Order.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Petitioner’s Motion for Determination of Waiver, Informal Hearing, and Final Order Page 2 of 3



Respectfully submitted this twenty-second day of June, 2020.

Scott A. Rivkees, M.D.
State Surgeon General

Geoffrey M. Christian

Geoffrey M. Christian, Esq.
Assistant General Counsel

Florida Bar No. 0010325
Department of Health
Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
Telephone (850) 245-4661
Facsimile (850) 245-4684

E-mail geoffrey.christian@flhealth.gov
Attorney for Petitioner

CERTIFICATE OF SERVICE
The undersigned certifies a true and correct copy of this Motion has
been furnished, by certified U.S. mail, to Respondent, Ariel Fernandez,
D.O., 684 N.W. 127th Avenue, Miami, Florida 33182, this twenty-second

day of June, 2020.

Geoffrey M. Christian

Geoffrey M. Christian, Esq.
Assistant General Counsel

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Petitioner’s Motion for Determination of Waiver, Informal Hearing, and Final Order Page 3 of 3



STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

Petitioner,
V. DOH Case No. 2017-01439
ARIEL FERNANDEZ, D.O.,

Respondent.
/

ADMINISTRATIVE COMPLAINT

Petitioner (the Department) hereby files this Administrative Complaint
before the Board of Osteopathic Medicine against Respondent in the above
styled and numbered matter. In support, the Department alleges:

1. The Department is charged with regulating the practice of
osteopathic medicine in Florida pursuant to section 20.43, Florida Statutes,
and chapters 456 and 459, Florida Statutes.

2. At all times material hereto, Respondent was a licensed
osteopathic physician in Florida, having been issued license number OS
10629.

3. The Department’s address of record for Respondent is 2950

Cleveland Clinic Boulevard, Weston, Florida 33331.

EXHIBIT
A
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4, At all times material hereto, Respondent was certified in Internal
Medicine by the American Board of Internal Medicine.

5. On or about January 19, 2017, Patient J.R., an eighty-one (81)
year old male, presented to Respondent at the West Florida Hospital.

6. Respondent diagnosed cardiopulmonary arrest with acute
respiratory failure and admitted the patient to the Intensive Care Unit.

7.  Onorabout January 20, 2017, Respondent prescribed the patient
Hycodan.

8. Hycodan is a brand name for a drug that contains the drugs
hydrocodone (5mg) and homatropine (1.5mg) and is commonly prescribed
to treat cough symptoms.?

9. Respondent did not have, or did not document having, adequate
medical justification for prescribing the patient Hycodan.

10. Respondent prescribed the patient Hycodan inappropriately
and/or in inappropriate quantities.

11. Respondent accepted hand-delivery of the Hycodan prescription.

1 According to section 893.03(3), Florida Statutes (2016), hydrocodone in the dosage
found in Hycodan is a Schedule III controlled substance that has a potential for abuse
less than the substances in Schedules I and II and has a currently accepted medical use
in treatment in the United States. Abuse of the substance may lead to moderate or low
physical dependence or high psychological dependence.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 2 of 8



12. Respondent did not administer the Hycodan to the patient.

13. Respondent did not document the disposition of the Hycodan in
the medical records.

COUNTI

14. The Department re-alleges and incorporates paragraphs one (1)
through thirteen (13) as if fully set forth herein.

15. Section 459.015(1)(x)1. Florida Statutes (2016), subjects
licensed osteopathic physicians to discipline for committing medical
malpractice as defined in section 456.50, Florida Statutes.

16. Section 456.50(1)(g), Florida Statutes (2016), defines the term
“medical malpractice” to mean “the failure to practice medicine in accordance
with the level of care, skill, and treatment recognized in general law related
to health care licensure.”

17. Section 766.102(1), Florida Statutes (2016), provides the
prevailing professional standard of care for a given healthcare provider shall
be that level of care, skill, and treatment which, in light of all relevant
surrounding circumstances, is recognized as acceptable and appropriate by

reasonably prudent similar health care providers.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 3 of 8



18. At all times material hereto, the prevailing professional standard
of care required Respondent to:

a. Have adequate medical justification for prescribing a
patient legend drugs, including all controlled substances; and/or

b.  Prescribe a patient legend drugs, including all controlled
substances, appropriately and/or in appropriate quantities.

19. On or about January 20, 2017, Respondent failed to:

a. Have adequate medical justification for prescribing the
patient Hycodan; and/or

b. Prescribe the patient Hycodan appropriately and/or in
appropriate quantities.

20. Based on the foregoing, Respondent Vviolated section
459.015(1)(x)1., Florida Statutes.

COUNT 11

21. The Department re-alleges and incorporates paragraphs one (1)
through thirteen (13) as if fully set forth herein.

22. Section 459.015(1)(0), Florida Statutes (2016), subjects licensed
osteopathic physicians to discipline in part for failing to keep legible, as
defined by department rule in consultation with the board, medical records
that justify the course of treatment of the patient, including, but not limited

to, patient histories; examination results; test results; records of drugs

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 4 of 8



prescribed, dispensed, or administered; and reports of consultations and
hospitalizations.

23. Rule 64B15-15.004(1), Florida Administrative Code (revised
September 9, 2013), provides that, for the purpose of implementing the
provisions of section 459.015(1)(o), Florida Statutes, licensed osteopathic
physicians shall maintain written legible records on each patient. Such
written records shall contain, at a minimum, patient histories; examination
results; test results; records of drugs prescribed, dispensed or administered;
reports of consultations; and reports of hospitalizations.

24, Section 459.015(1)(pp), Florida Statutes (2016), subjects a
licensee to discipline for violating any provision of chapters 456 or 459,
Florida Statutes, or any rules adopted pursuant thereto.

25. On or about January 20, 2017, Respondent failed to:

a. Document adequate medical justification for prescribing
the patient Hycodan; and/or

b.  Document the disposition of the Hycodan prescription in
the medical records.

26. Based on the foregoing, Respondent violated section
459.015(1)(0), Florida Statutes, and/or section 459.015(1)(pp), Florida

Statutes, by violating rule 64B15-15.004(1), Florida Administrative Code.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 5 of 8



COUNT III

27. The Department re-alleges and incorporates paragraphs one (1)
through thirteen (13) as if fully set forth herein.

28. Section 459.015(1)(t), Florida Statutes (2016), subjects a
licensee to discipline for prescribing, dispensing, administering, supplying,
selling, giving, mixing, or otherwise preparing a legend drug, including all
controlled substances, other than in the course of the osteopathic physician’s
professional practice.

29. Section 459.015(1)(t), Florida Statutes (2016), also provides that
it shall be legally presumed that prescribing, dispensing, administering,
supplying, selling, giving, mixing, or otherwise preparing legend drugs,
including all controlled substances, inappropriately or in excessive or
inappropriate quantities is not in the best interest of the patient and is not
in the course of the osteopathic physician’s professional practice, without
regard to his or her intent.

30. On or about January 20, 2017, Respondent prescribed the patient
Hycodan inappropriately and/or in inappropriate quantities.

31. On or about January 20, 2017, Respondent prescribed the patient
Hycodan other than in the course of his professional practice.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 6 of 8



32. Based on the foregoing, Respondent violated section
459.015(1)(t), Florida Statutes.

WHEREFORE, the Department respectfully requests the Board enter an
order imposing one or more of the following penalties: permanent
revocation or suspension of Respondent’s license, restriction of practice,
imposition of an administrative fine, issuance of a reprimand, placement of
Respondent on probation, corrective action, refund of fees billed or collected,
remedial education, and/or any other relief the Board deems appropriate.

SIGNED this fifteenth day of January, 2020.

Scott A. Rivkees, M.D.
State Surgeon General

Geoffrey M. Christian

FILED

DEPARTMENT OF HEALTH Geoffrey M. Christian, Esq.
DEPUTY CLERK Assistant General Counsel
CLERK: M Mowud Florida Bar No. 0010325
DATE: JAN 1 5 2020 Department of Health

Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
Telephone (850) 245-4661

Facsimile (850) 245-4684

E-mail geoffrey.christian@flhealth.gov
Attorney for Petitioner

PCP Date: January 15, 2020
PCP Members: G. Moran, D.O.; A. Hayden, D.O.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439 )
Administrative Complaint Page 7 of 8



NOTICE OF RIGHTS

Respondent has the right to request a hearing to be conducted
in accordance with section 120.569 and 120.57, Florida Statutes,
to be represented by counsel or other qualified representative, to
present evidence and argument, to call and cross-examine
witnesses and to have subpoena and subpoena duces tecum issued
on his or her behalf if a hearing is requested.

A request or petition for an administrative hearing must be in
writing and must be received by the Department within twenty-one
(21) days from the day Respondent received this Administrative
Complaint, pursuant to rule 28-106.111(2), Florida Administrative
Code. If Respondent fails to request a hearing within twenty-one
(21) days of receipt of this Administrative Complaint, Respondent
waives the right to request a hearing on the facts alleged in this
Administrative Complaint pursuant to rule 28-106.111(4), Florida
Administrative Code. Any request for an administrative proceeding
to challenge or contest the material facts or charges contained in
this Administrative Complaint must conform to rule 28-
106.2015(5), Florida Administrative Code.

Mediation under section 120.573, Florida Statutes, is not
available to resolve this Administrative Complaint.

NOTICE REGARDING ASSESSMENT OF COSTS

Respondent is placed on notice that the Department has
incurred costs related to the investigation and prosecution of this
matter. Pursuant to section 456.072(4), Florida Statutes, the
Board shall assess costs related to the investigation and
prosecution of a disciplinary matter, which may include attorney
hours and costs, on Respondent in addition to any other discipline
imposed.

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Administrative Complaint Page 8 of 8



Case #: 2017-01439
DEPARTMENT OF HEALTH
Plaintirf

vs
ARIEL FERNANDEZ, D.O.

Defendant
AFFIDAVIT OF SERVICE
(Private Process)
T Aﬂgﬁgw ?Sushhmﬁiﬂ__ , being duly sworn deposes
That I am a competent person more than 18 years of age or older and not a party to
this action. That I received the documents stated below on instructing

for same to be delivered upon Fernandez, Ariel D.O..

That I delivered to : ARIFeL_ F;MMAEL_’, ’L .

the following : ADMINISTRATIVE COMPLAINT; NOTICE OF RIGHTS; ELECTION OF RIGHTS;
VOLUNTARY RELINQUISHMENT OF LICENSE; DEPARTMENT OF HEALTH

at this address : JefS 30" Ssraiul w30
Benigy MN _ $Zpol
Manner of Delivery : [ > By PERSONALLY delivering the document(s) to the person above.

[ ] By SUBSTITUTE SERVICE: By delivering to the above named
person at the usual place of abode/business
[_ 1 By POSTING: By securely affixing to the main entry

Date and time : 17{/7/(20 3'/3?/4

I SCLEMNLY AFFIRM under the penalties of perjury that the contents of the foregoing
paper are true to the best of my knowled@e, information.and belief.
EXECUTED BY:

ey .
Jd

Date Slgnature of Server

[) fiJ . Lic# Expiration:

On this day Arven sﬁunqer’ appeared before me, a notary public, and
being duly sworn by me stated tHay he/she has personal knowledge of the facts set
forth in the foregoing affidavit and declared that the fact contained therein are

true, and correct. Given my hand and seal of office this ¢S day
Aprll 2080 .

PCP Inv. #A20305542 %Wh\

Private Process Server NOTARY JUB

e LYNELLE M. BUSHINGER

g Notary Public-Minnesota
My Commisslion Expires Jan 31, 2025

Florida Department Of Health
Florida Department Of Health

U © service rac:
Witness Fee:
Mileage Fee: @
root RETURN TO CLIENT
EXHIBIT

B
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Mission: Ron DeSantis
. Govemor

To protect, promote & improve the health -
of all people in Florida through integrated @VU u a Scott A. Rivkees, MD
HEALTH Slate Surgeon General

state, county & community efforts.
Vision: To be the Healthiest State in the Nation

AFFIDAVIT

I, M M . Deputy Clerk for the Department Clerk’s

Office, hereby certify in my official capacity as custodian for the Department Clerk's

records, that the Department Clerk’s Office has not received an Election of Rights form
or other responsive pleading, which requests a hearing prior to any Department action
regarding Ariel Fernandez, D.O.; CASE NO. 2017-01439, which would affect the

(hasauss

Custodian of Record
Department Clerk’s Office

Respondent’s substantial interests or rights.

STATE OF FLORIDA
COUNTY OF LEON

Sworn to (or affirmed) and subscribed before me by means of Wsical presence

or o online notarization, this 5 day of M(\\ ) ,2020,by __ /]
! \ (I
—
SV Py, AMY L CARRAWAY Slgnature "of Notary Public
o~ Nnd » Commission#GG 171581 Print, Type or Stamp Commissioned name of Notary Public
) «  Expires January 17, 2022 My Commission Expires:
’\’Z‘OF F@$ gended Thry Budgat Notery Sqnvices Yy p .

Personally Known__\/ __ OR Produced Identification

Type of Identification Produced

Florida Department of Health

Office of the General Counsel - Prosecution Services Unit
4052 Bald Cypress Way, Bin C-65 « Tallahassee, FL 32399-3265
EXPRESS MAIL: 2585 Merchants Row, Suite 105
PHONE: 850/245-4640 « FAX: 850/245-4684
FloridaHealth.gov

= R Accredited Health Department
P H IAE] Public Health Accreditation Board

EXHIBIT
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AFFIDAVIT

RESPONDENT Ariel Fernandez, D.O.
Case Number: 2017-01439

Affiant, Kama Monroe, after being duly sworn, deposes and says:

1. My name is Kama Monroe. | am the Executive Director for the Florida Board of
Osteopathic Medicine (“Board”) and my work address is Department of Health,
Division of Medical Quality Assurance, Health Care Practitioner Regulation, 4042
Bald Cypress Way, Tallahassee, FL 32399.

2. | am the custodian for the Board’s licensure files.

3. | certify that the Board has not received an Election of Rights, a request for hearing,
or any other pleading responsive to/the Administrative Complaint that would affect
the Respondent’s substantial |nter st or rights i thf above referenced case.

///

/W //

Slgnature of Affiant

State of Florida
County of Leon

Subscribed and sworn to before me this ’ ‘ day of >u h<. 2020, by Kama Monroe,

who is personally known to me.
k:(ﬂ%%pﬂ ele Boenson

Notary Public

[Notary Seal with Commission Expiration Date]

", ROSE NICOLE BENSON
% MY COMMISSION # GG 320471




Ron DeSantis

Mission: Govemor

To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts. Scott A. Rivkees, M.D.

State Surgeon General

Vision: To be the Healthiest State in the Nation

AFFIDAVIT OF NON-RECEIPT

|, Kama Monroe, Executive Director, for the Board of Osteopathic Medicine, hereby certify

in my official capacity that | have not received an Election of Rights form or other responsive
pleading in case no. 2017-01439, Ariel Fernandez, D.O.; which requests a hearing prior to any
agency action which would affect the Subject's substantial interests or rights.

Kama Mor{r&g/ J

Executive Director
Board of Osteopathic Medicine

STATE OF FLORIDA
COUNTY OF LEON

Sworn to (or affirmed) and subscribed before me by means of Q(physical presence or o online
notarization, this =] day of M WA — 2020, by W\l{ l'\llﬁ)Sc’i/l

o O -~
\/Q% é\/ﬂl el Porsion

Signature of Notary Public
Print, Type or Stamp Commissioned name of Notary Public
My Commission Expires:

Personally Known X OR Produced Identification
Type of Identification Produced

Florida Department of Health

Office of the General Counsel - Prosecution Services Unit . E
4052 Bald Cypress Way, Bin C-65 + Tallahassee, FL 32399-3265 Accredited Health Department
EXPRESS MAIL: 2585 Merchants Row, Suite 105 =1e R Public Health Accreditation Board

PHONE: 850/245-4640 « FAX: 850/245-4684
FloridaHealth.gov



Ron DeSantis
Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated

Scott A. Rivkees, MD
state, county & community efforts.

State Surgeon General

2

Vision: To be the Healthiest State in the Nation

INTEROFFICE
MEMORANDUM
DATE: Wednesday, May 27, 2020
TO: Jennifer Wenhold

HCPR Bureau Chief

FROM: Kama Monroe, J.D., Executive Director
Boards of Acupuncture, Massage Therapy, Osteopathic
Medicine, Speech- Language Pathology & Audiology and the
Council of Licensed Midwifery

SUBJECT: Delegation of Authority

This is to advise that while | am out of the office, Wednesday, May 27, 2020, Gerry
Nielsen has delegated authority to serve as Acting Executive Director for the Boards of
Acupuncture, Massage Therapy, Osteopathic Medicine, Speech-Language Pathology &
Audiology and the Council of Licensed Midwifery. Mr. Nielsen can be reached at
850.245.4586.

KM/cdp

Florida Department of Health

Division of Medical Quality Assurance/Board of Osteopathic
Medicine

4052 Bald Cypress Way, Bin C06 « Tallahassee, FL 32399
PHONE: (850) 2454161 « FAX: (850) 921-6184
FloridaHealth.gov

Accredited Health Department
Hlglais Public Health Accreditation Board

[ —————



STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

Petitioner,
V. DOH Case No. 2017-01439
ARIEL FERNANDEZ, D.O.,

Respondent.
/

PETITIONER'S MOTION TO ASSESS COSTS IN
ACCORDANCE WITH SECTION 456.072(4), FLORIDA STATUTES

Petitioner hereby moves the Board of Osteopathic Medicine for the
entry of a Final Order assessing costs against Respondent in the above
styled and numbered matter. As grounds, Petitioner states:

1. At its next regularly scheduled meeting, the Board will take this

matter up for hearing.
2.  Section 456.072(4), Florida Statutes, provides in relevant part:

In addition to any other discipline imposed through
final order ... under this section or discipline imposed
through final order ... for a violation of any practice
act, the board ... shall assess costs related to the
investigation and prosecution of the case. ... The
board ... shall determine the amount of costs to be
assessed after its consideration of an affidavit of
itemized costs and any written objections thereto. ...



3. As evidenced in the attached affidavit ( Exhibit A), this matter
has resulted in costs to Petitioner in the amount of $8,934.09 based on the
following itemized statement of costs:

Complaint $61.03
Investigation $1,804.59

Legal $6,562.89
Expenses $505.58

Q0o

4.  The attached outside attorney affidavit (Exhibit B) indicates a
finding that the costs for Legal in this matter are reasonable and justifiable.

5. Should Respondent file written objections within ten (10) days of
the date of this Motion, specifying grounds for the objections and the
elements of the costs to which objections are made, Petitioner requests the
Board determine the amount of costs to be assessed based upon
consideration of Exhibit A, Exhibit B, and any timely-filed objections.

6.  Petitioner requests the Board assess costs as supported by
competent, substantial evidence. This assessment is in addition to any
other discipline imposed by the Board and is in accordance with section
456.072(4), Florida Statutes.

WHEREFORE, Petitioner requests the Board enter a Final Order

assessing costs against Respondent in the amount of $8,934.09.
DOH v. Ariel Fernandez, D.O.

DOH Case Number 2017-01439
Petitioner’s Motion to Assess Costs Page 2 of 3



Respectfully submitted this twenty-second day of June, 2020.

Scott A. Rivkees, M.D.
State Surgeon General

Geoffrey M. Christian

Geoffrey M. Christian, Esq.
Assistant General Counsel

Florida Bar No. 0010325
Department of Health
Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
Telephone (850) 245-4661
Facsimile (850) 245-4684

E-mail geoffrey.christian@flhealth.gov
Attorney for Petitioner

CERTIFICATE OF SERVICE

The undersigned certifies a true and correct copy of this Motion has
been furnished, by certified U.S. mail, to Respondent, Ariel Fernandez,
D.0., 684 N.W. 127th Avenue, Miami, Florida 33182, this twenty-second

day of June, 2020.

Geoffrey M. Christian

Geoffrey M. Christian, Esq.
Assistant General Counsel

DOH v. Ariel Fernandez, D.O.
DOH Case Number 2017-01439
Petitioner’s Motion to Assess Costs Page 3 of 3



AFFIDAVIT OF FEES AND COSTS EXPENDED

STATE OF FLORIDA
COUNTY OF LEON:

BEFORE ME, the undersigned authority, personally appeared SHANE
WALTERS who was sworn and states as follows:

1)
2)

3)

4)

5)

6)

8)

9)

My name is Shane Walters.

| am over the age of 18, competent to testify, and make this affidavit
upon my own personal knowledge and after review of the records at the
Florida Department of Health (DOH).

| am the Senior Management Analyst I (SMAIl) for the Consumer
Services and Compliance Management Unit for DOH. The Consumer
Services Unit is where all complaints against Florida health care
licensees (e.g., medical doctors, dentists, nurses, respiratory therapists)
are officially filed. | have been in my current job position for more than
one year. My business address is 4052 Bald Cypress Way, Bin C-75
Tallahassee, Florida 32399-3275.

As SMAII of the Consumer Services and Compliance Management Unit,
my job duties include reviewing data in the Time Tracking System and
verifying that the amounts correspond. The Time Tracking System is a
computer program which records and tracks DOH'’s costs regarding the
investigation and prosecution of cases against Florida health care
licensees.

As of today, DOH’s total costs for investigating and prosecuting DOH
case number(s) 2017-01439 (Department of Health v Ariel Fernandez,
D.0.) are EIGHT THOUSAND NINE HUNDRED THIRTY- FOUR
DOLLARS AND NINE CENTS ($8,934.09)

The costs for DOH case number 2017-01439 (Department of Health v
Ariel Fernandez, D.O.) are summarized in Exhibit 1 (Cost Summary
Report), which is attached to this document.

The itemized costs and expenses for DOH case number 2017-01439
(Department of Health v Ariel Fernandez, D.O.) are detailed in Exhibit
2 (Itemized Cost Report and Iltemized Expense Report and receipts),
which is attached to this document.

The itemized costs as reflected in Exhibit 2 are determined by the
following method: DOH employees who work on cases daily are to keep

EXHIBIT
A




track of their time in six-minute increments (e.g., investigators and
lawyers). A designated DOH employee in the Consumer Services Unit,
Legal Department, and in each area office, inputs the time worked and
expenses spent into the Time Tracking System. Time and expenses are
charged against a state health care Board (e.g., Florida Board of
Medicine, Florida Board of Dentistry, Florida Board of Osteopathic
Medicine), and/or a case. If no Board or case can be charged, then the
time and expenses are charged as administrative time. The hourly rate
of each employee is calculated by formulas established by the
Department. (See the Itemized Cost Report)

10)Shane Walters, first being duly sworn, states that he has read the
foregoing Affidavit and its attachments and the statements contained
therein are true and correct to the best of his knowledge and belief.

FURTHER AFFIANT SAYETH NOT.

Shane Walters, Affiant

State of Florida
County of Leon

Sworn to and subscribed before me this _ 6 day of _ May , 2020,
by Shane Walters, who is personally known to me.

Antoinette F Carter
Notary Signature

Dol

Name of Notary Printed

Stamp Commissioned Name of Notary Public:

20f2



Page 1 of 1

Complaint Cost Summary
Complaint Number: 201701439

Subject's Name: FERNANDEZ, ARIEL
| || #x%%% Cost to Date **%** |
| || Hours || Costs |
|Complaint: | 1.00f| $61.03|
[Investigation: I 33.50] $1,804.59|
[Legal: | 60.20]  $6,562.89)
|C0mpliance: || 0.00” $0.00|

kkkkkkhrhx]]  Farwwsrrrw
Sub Total: 94.70 $8,428.51
|Expenses to Date: || || $505.58|
|Pri0r Amount: || || $0.00|
|T0tal Costs to Date: || || $8,934.09|

EXHIBIT
1

https://mqaintra.doh.ad.state.fl.us/IRMOOTIMETRAK/CSDETL.ASP 5/6/2020
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M A Time Tracking System
Itemized Cost by Complaint

Complaint 20170143¢

Report Date  05/06/2020 Page 1 of 5

Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description
CONSUMER SERVICES UNIT

HA173 0.10 $61.03 $6.10 01/26/2017 144 CSU INVESTIGATIVE WORK

HAT73 0.60 $61.03 $36.62 01/26/2017 78 INITIAL REVIEW AND ANALYSIS OF COMPLAINT

HAT73 0.30 $61.03 $18.31 01/27/2017 64 LEGAL ADVICE/DISCUSSION - BOARD OFFICE.DEPT STAFF OR ATTY Gt

HA189 0.50 $15.04 $7.52 10/01/2019 6 SUPPLEMENTAL INVESTIGATION
Sub Total 1.50 $68.55

INVESTIGATIVE SERVICES UNIT

BI35 2.90 $50.82 $147.38 01/27/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.60 $50.82 $30.49 01/27/2017 76 REPORT WRITING
BI35 2.80 $50.82 $142.30 01/30/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.30 $50.82 $15.25 01/30/2017 76 REPORT WRITING
BI35 2.60 $50.82 $132.13 01/31/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.50 $50.82 $25.41 01/31/2017 100 SERVICE OF ADMINISTRATIVE COMPLAINTS, SUBPOENAS, NOTICE TO
BI35 0.30 $50.82 $15.25 01/31/2017 76 REPORT WRITING
BI35 0.50 $50.82 $25.41 02/01/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.10 $50.82 $5.08 02/01/2017 76 REPORT WRITING
BI35 0.70 $50.82 $35.57 02/02/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 1.60 $50.82 $81.31 02/03/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.40 $50.82 $20.33 02/03/2017 76 REPORT WRITING
BI35 0.30 $50.82 $15.25 02/07/2017 58 TRAVEL TIME
BI35 1.30 $50.82 $66.07 02/07/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.50 $50.82 $25.41 02/07/2017 58 TRAVEL TIME
BI35 0.20 $50.82 $10.16 02/07/2017 76 REPORT WRITING
BI35 0.90 $50.82 $45.74 02/08/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/08/2017 76 REPORT WRITING
BI35 0.20 $50.82 $10.16 02/09/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/09/2017 76 REPORT WRITING
BI35 0.50 $50.82 $25.41 02/13/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/13/2017 76 REPORT WRITING

EXABIT

Florida Department of Health -- FOR INTERNAL USE ONLY -- itemizedcost
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M A Time Tracking System
Itemized Cost by Complaint

Complaint 20170143¢

Report Date  05/06/2020 Page 2 of 5
Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description
BI35 0.70 $50.82 $35.57 02/16/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/16/2017 76 REPORT WRITING
BI35 0.30 $50.82 $15.25 02/17/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/17/2017 76 REPORT WRITING
BI35 0.40 $50.82 $20.33 02/20/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/20/2017 76 REPORT WRITING
BI35 0.40 $50.82 $20.33 02/21/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.20 $50.82 $10.16 02/21/2017 76 REPORT WRITING
BI35 1.70 $50.82 $86.39 02/23/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.70 $50.82 $35.57 02/23/2017 176 REPORT PREPARATION
BI35 0.40 $50.82 $20.33 02/23/2017 76 REPORT WRITING
BI35 0.30 $50.82 $15.25 02/24/2017 4 ROUTINE INVESTIGATIVE WORK
BI35 0.10 $50.82 $5.08 02/24/2017 76 REPORT WRITING
BI35 0.50 $50.82 $25.41 08/05/2019 6 SUPPLEMENTAL INVESTIGATION
BI35 0.10 $50.82 $5.08 08/05/2019 76 REPORT WRITING
MI28 0.60 $64.46 $38.68 01/16/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 1.90 $64.46 $122.47 01/17/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.40 $64.46 $25.78 01/21/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.40 $64.46 $25.78 01/22/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.30 $64.46 $19.34 01/23/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 1.10 $64.46 $70.91 02/12/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 2.20 $64.46 $141.81 02/13/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.60 $64.46 $38.68 02/28/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.70 $64.46 $45.12 03/13/2020 6 SUPPLEMENTAL INVESTIGATION
MI28 0.60 $64.46 $38.68 03/17/2020 4 ROUTINE INVESTIGATIVE WORK
Sub Total 33.00 $1,797.07
|PROSECUTION SERVICES UNIT I
HLL133B 0.10 $109.02 $10.90 03/01/2017 25 REVIEW CASE FILE
HLO11 1.50 $109.02 $163.53 03/02/2017 81 ESO/ERO
HLO11 0.20 $109.02 $21.80 03/07/2017 25 REVIEW CASE FILE
HLL133A 0.30 $109.02 $32.71 03/09/2017 25 REVIEW CASE FILE

Florida Department of Health -- FOR INTERNAL USE ONLY -- itemizedcost



Division of

Medical Quality Assurance

MQA

** CONFIDENTIAL ***

Time Tracking System

Itemized Cost by Complaint

Complaint 20170143¢

Report Date  05/06/2020 Page 3 of 5
Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description
HLO11 3.40 $109.02 $370.67 03/21/2017 81 ESO/ERO
HLL133A 0.10 $109.02 $10.90 04/12/2017 25 REVIEW CASE FILE
HLL133A 1.10 $109.02 $119.92 06/13/2017 25 REVIEW CASE FILE
HLL133A 1.00 $109.02 $109.02 06/13/2017 26 PREPARE OR REVISE MEMORANDUM
HLL123A 0.10 $109.02 $10.90 07/05/2017 61 GENERAL INTAKE
HLL139B 0.10 $109.02 $10.90 11/02/2017 64 LEGAL ADVICE/DISCUSSION - BOARD OFFICE.DEPT STAFF OR ATTY Gt
HLL139B 0.20 $109.02 $21.80 11/02/2017 25 REVIEW CASE FILE
HLL139B 0.10 $109.02 $10.90 01/12/2018 64 LEGAL ADVICE/DISCUSSION - BOARD OFFICE.DEPT STAFF OR ATTY Gt
HLL123A 0.10 $109.02 $10.90 08/08/2018 25 REVIEW CASE FILE
HLL135A 0.20 $109.02 $21.80 03/22/2019 25 REVIEW CASE FILE
HLL135A 0.20 $109.02 $21.80 03/22/2019 26 PREPARE OR REVISE MEMORANDUM
HLL127A 0.40 $109.02 $43.61 04/19/2019 25 REVIEW CASE FILE
HLLI127A 0.50 $109.02 $54.51 05/22/2019 25 REVIEW CASE FILE
HLLI127A 2.70 $109.02 $294.35 08/02/2019 25 REVIEW CASE FILE
HLL127A 0.60 $109.02 $65.41 08/02/2019 46 LEGAL RESEARCH
HLL127A 0.10 $109.02 $10.90 08/02/2019 36 PREPARATION OR REVISION OF LETTER
HLL127A 0.10 $109.02 $10.90 08/02/2019 36 PREPARATION OR REVISION OF LETTER
HLL127A 0.10 $109.02 $10.90 08/02/2019 36 PREPARATION OR REVISION OF LETTER
HLLI127A 0.20 $109.02 $21.80 08/02/2019 40 PREPARATION OF OR REVISION OF A PLEADING
HLLI127A 0.80 $109.02 $87.22 08/05/2019 25 REVIEW CASE FILE
HLL127A 0.50 $109.02 $54.51 08/05/2019 46 LEGAL RESEARCH
HLL127A 1.30 $109.02 $141.73 08/05/2019 28 PREPARE OR REVISE ADMINISTRATIVE COMPLAINT
HLL127A 0.20 $109.02 $21.80 08/05/2019 36 PREPARATION OR REVISION OF LETTER
HLL127A 0.10 $109.02 $10.90 08/05/2019 36 PREPARATION OR REVISION OF LETTER
HLLI127A 0.10 $109.02 $10.90 08/05/2019 36 PREPARATION OR REVISION OF LETTER
HLLI127A 0.20 $109.02 $21.80 08/05/2019 89 PROBABLE CAUSE PREPARATION
HLL127A 0.10 $109.02 $10.90 08/15/2019 37 REVIEW LETTER
HLL127A 0.10 $109.02 $10.90 08/15/2019 25 REVIEW CASE FILE
HLL127A 0.30 $109.02 $32.71 08/16/2019 25 REVIEW CASE FILE
HLL127A 0.10 $109.02 $10.90 08/16/2019 35 TELEPHONE CALLS
HLLI127A 0.10 $109.02 $10.90 08/16/2019 36 PREPARATION OR REVISION OF LETTER
HLLI127A 0.20 $109.02 $21.80 08/19/2019 102 REVIEW EXPERT WITNESS REPORT
HLL127A 0.10 $109.02 $10.90 08/26/2019 102 REVIEW EXPERT WITNESS REPORT
HLL127A 1.10 $109.02 $119.92 08/26/2019 28 PREPARE OR REVISE ADMINISTRATIVE COMPLAINT

Florida Department of Health

-- FOR INTERNAL USE ONLY --

itemizedcost



Division of

Medical Quality Assurance

MQA

** CONFIDENTIAL ***

Time Tracking System

Itemized Cost by Complaint

Complaint 20170143¢

Report Date  05/06/2020 Page 4 of 5
Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description

HLLI127A 0.70 $109.02 $76.31 08/26/2019 89 PROBABLE CAUSE PREPARATION

HLLI127A 0.10 $109.02 $10.90 08/28/2019 70 CONFERENCES WITH LAWYERS

HLL127A 0.10 $109.02 $10.90 09/20/2019 37 REVIEW LETTER

HLL127A 0.10 $109.02 $10.90 09/26/2019 25 REVIEW CASE FILE

HLL127A 0.10 $109.02 $10.90 10/01/2019 37 REVIEW LETTER

HLL127A 0.20 $109.02 $21.80 10/04/2019 89 PROBABLE CAUSE PREPARATION

HLLI127A 0.10 $109.02 $10.90 12/11/2019 89 PROBABLE CAUSE PREPARATION

HLLI127A 0.30 $109.02 $32.71 01/14/2020 89 PROBABLE CAUSE PREPARATION

HLL127A 0.40 $109.02 $43.61 01/15/2020 89 PROBABLE CAUSE PREPARATION

HLL127A 0.20 $109.02 $21.80 01/15/2020 63 PRESENTATION OF CASES TO PROBABLE CAUSE PANEL

HLL127A 0.10 $109.02 $10.90 01/16/2020 90 POST PROBABLE CAUSE PROCESSING

HLL127A 0.10 $109.02 $10.90 01/21/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 01/21/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 01/21/2020 35 TELEPHONE CALLS

HLL127A 0.10 $109.02 $10.90 01/21/2020 37 REVIEW LETTER

HLL127A 0.10 $109.02 $10.90 01/21/2020 37 REVIEW LETTER

HLL127A 0.10 $109.02 $10.90 01/21/2020 35 TELEPHONE CALLS

HLL127A 0.10 $109.02 $10.90 01/23/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 02/11/2020 36 PREPARATION OR REVISION OF LETTER

HLLI127A 0.10 $109.02 $10.90 02/12/2020 37 REVIEW LETTER

HLL127A 0.10 $109.02 $10.90 02/13/2020 103 REVIEW SUPPLEMENTAL REPORT

HLL127A 0.10 $109.02 $10.90 02/20/2020 25 REVIEW CASE FILE

HLL127A 0.10 $109.02 $10.90 02/26/2020 37 REVIEW LETTER

HLL127A 0.10 $109.02 $10.90 02/27/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 02/28/2020 37 REVIEW LETTER

HLL127A 37.00 $109.02  $4.033.74 03/13/2020 37 REVIEW LETTER

HLL127A 0.20 $109.02 $21.80 03/13/2020 25 REVIEW CASE FILE

HLL127A 0.10 $109.02 $10.90 03/16/2020 25 REVIEW CASE FILE

HLL127A 0.10 $109.02 $10.90 03/17/2020 36 PREPARATION OR REVISION OF LETTER

HLL127A 0.10 $109.02 $10.90 03/17/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 03/18/2020 37 REVIEW LETTER

HLLI127A 0.10 $109.02 $10.90 03/25/2020 37 REVIEW LETTER

Florida Department of Health

-- FOR INTERNAL USE ONLY -- itemizedcost
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M A Time Tracking System
Itemized Cost by Complaint

Complaint 20170143¢

Report Date  05/06/2020 Page 5 of 5
Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description
Sub Total 60.20 $6,562.89

Total Cost $8,428.51

Florida Department of Health -- FOR INTERNAL USE ONLY -- itemizedcost



Division of *** CONFIDENTIAL ¥**

Medical Quality Assurance

Time Tracking System
M QA Itemized Expense by Complaint

Complaint 201701439
Report Date:  05/06/2020 Page 1 of 1
Expense Expense Expense
Staff Code Date Amount Code Expense Code Description
PROSECUTION SERVICES UNIT
HLLI127A 04/14/202! $133.45 133100 LEGAL & OFFICIAL ADVERTISEMENTS
HLLI127A 04/14/202! $247.13 133100 LEGAL & OFFICIAL ADVERTISEMENTS
HLL127A 03/18/2021 $125.00 139994 OTHER SERVICES
SubTotal $505.58
Total Expenses $505.58

Florida Department of Health -- FOR INTERNAL USE ONLY -- itemizedexpense
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Daniel Ryan Russell
292 Thornberg Drive, Tallahassee, FL32312
(850) 425-7804 drussell@deanmead.com

Experience:
Dean Mead, Of Counsel

e Primary areas of practice focuses on civil and administrative litigation, government
relations, healthcare regulation and gaming law.
e Recognized as a “Rising Star” by Florida Super Lawyers, 2019

Jones Walker LLP, Partner
e Primary areas of practice focused on civil, administrative and federal litigation, government
relations, healthcare regulation and gaming law.

State of Florida, Department of the Lottery, General Counsel

¢ Responsible for all legal and regulatory affairs of the Florida Lottery, which employed
approximately 500 people and generated nearly $5.5 billion in annual gross revenue.

¢ |n accordance with the Department’s emergency rulemaking authority, managed the
drafting and publication of new rules for each lottery game, of which around six are
published each month.

* Responsible for personally handling bid protests, administrative, state and federal litigation,
and all other legal matters for the Department.

e Spearheaded the Department’s “Retailer Integrity Program” and supervised ten sworn
law enforcement officers.

Jones Walker LLP, Associate

e Primary areas of practice include gaming and pari-mutuel law in the civil and administrative
courts with a primary focus on administrative litigation, real estate and condominium law, labor
and employment law, and legislative affairs for various industries.

Pennington, Moore, Wilkinson, Bell & Dunbar, Associate

e Primary areas of practice included gaming and pari-mutuel law, real estate, and employment
law.

¢ Gaming practice included regulatory representation of multiple slot machine manufacturers and
a Florida-based pari-mutuel facility with horse racing, slot machine and cardroom operations
before the Florida Department of Business and Professional Regulation (DBPR) and Florida
Legislature.

Gulfstream Park Racing & Casino, General Counsel

¢ Responsible for the legal, compliance, regulatory and risk management operations at
Gulfstream’s horse racing, cardroom and slot machine facility. Part of a management team that
oversaw a $20 million revenue growth over two years.

e Managed more than 100 pieces of active litigation and the distribution of an annual political
and government affairs budget of approximately $200,000.

o Advised Gulfstream through a year-long bankruptcy proceeding and worked with multiple
vendors, including independent contractors, on matters of contract re-negotiations and
collections.

Completed collective bargaining agreements with Gulfstream’s two active unions.
Managed workers’ compensation claims and day-to-day labor relations issues for more

than 800 employees. EXHIBIT
1




Education: Florida State University College of Law, Juris Doctorate

University of Florida, Bachelor of Science, Journalism

Licenses: Florida Bar, member in good standing and admitted to practice law in the State of
Florida.

Publications:
“Misprinted Lottery Tickets and the Disappointment of a Non-Winning Ticket,”
American Gaming Lawyer, Fall 2015.

“Fraud and Ticket Brokering: A Dilemma for Public Lotteries,” American
Gaming Lawyer, Spring 2015.

“Frequent Jackpot Winners: Lucky Players or Scammers?,” Casino
Lawyer Magazine, Fall 2014.

“The Legal Status of Gambling in America’s Senior Communities,” Marquette
Elder's Advisor: Vol. 8: Iss. 2, Article 5.

“The History of Internet Cafes and the Current Approach to Their Regulation”
UNLV Gaming Law Journal: Vol. 3: Iss. 2, Article 5.

Lectures: “Modernization of Regulated Lotteries in America, What’s Next?” Global Gaming
Expo, Fall 2018

“State Actions to Prevent/Cease lllegal Gambling,” February 2016, ABA Gaming
Law Minefield.

“Florida Lottery: What’s Next?,” January 2016, Florida Gaming Congress.

“Lotteries Seeking Growth Opportunities,” January 2016, National Council of
Legislators from Gaming States

State Law Resources, Featured Presenter, Fall 2012, Discussed the nationwide
expansion of the Internet café industry at the State Law Resources annual
conference before attorneys from more than 40 jurisdictions around the U.S.

Florida Gaming Summit, Panelist, Spring 2012, Discussed Florida's Public
Policy as it relates to gaming and pari-mutuels.

Florida State University College of Law, Guest Lecturer, Fall 2010 - 2012,
Gambling and Pari-Mutuel Law course. Presented information related to State and
Federal gaming law issues.

Keiser University, Guest Lecturer, Fall 2009, White Collar Crimes course. Provided
a detailed legal history of fraud and white-collar crimes in Florida.



David H. Lindner, D.O. MBA, FCCP
597 Palm Circle East
Naples, Florida 34102
239 572-8644

August 16, 2019

FL Department of Health, PSU
4052 Bald Cypress Way Bin C-65
Tallahassee, Florida 32399-3265

Regarding: DOH v. Complaint No. 2017-01439 L3 AF-DO

Dear Department of Health, Prosecution Services Unit,

This investigation involves alleged practice below Standard of Care.

Questions:

I. T do not know the Subject or complainant. I do not have direct knowledge of the
circumstances surrounding this case.

2. Tcurrently treat patients with similar problems.

3. The Subject did not meet the standard of care. See Summary/Conclusion.

4. The Subject’s assessment of the patient’s complaints and symptoms was adequate; the
assessment was complete, including diagnostic imaging studies, laboratory tests, and
examinations. A complete history and physical examination is documented in the record
appropriately.

5. The Subject’s documented diagnosis and differential diagnosis met the standard of care in
that it was appropriate, timely, adequate, and accurate. However, his treatment is below the
standard of care in that the subject requested and ordered treatment for the patient that the
subject had not referenced to or made in the diagnosis. The treatment ordered is not
indicated for the documented condition nor supported by his examination or
documentation.

6. Appropriate specialists were involved in the care of this patient.

7. The Subject’s documented treatment plan was appropriate.

8. The Subject did not prescribe medications appropriately. There is no clear indication to
utilize oral codeine based cough suppression Hycodan (hydrocodone 5mg/ homatropine
1.5mg 5ml TID prn) in this patient.

9. The medical records maintained by the Subject demonstrate a complete history and
examination, but do not accurately and completely document or justify an indication for
codeine based narcotic treatment Hycodan (hydrocodone 5mg/ homatropine 1.5mg 5Sml
TID prn) as ordered utilized in the care of this patient.

10. The billing records were not provided for review.

11. Appropriate steps in the record was not documented in order to resolve the issues of the

case as there is no documentation of the disposition of the codeine based cough suppressant
Hycodan (hydrocodone Smg/ homatropine 1.5mg Sml TID prn) by the subject.



12. The response of the subject to the investigator was not reasonable nor supported by records
reviewed. His explanation that in 14 years there were no prior events on his license, that
this 1s a misunderstanding with “no harm no foul” and that we did things at the Cleveland
Clinic do not provide support for an indication to utilize oral codeine based cough
suppression Hycodan (hydrocodone 5Smg/ homatropine 1.5mg 5ml TID prn) in this patient.

Summary/Conclusion:

This is a case where a patient (JR) presented to the emergency room from in-patient rehab after
suffering a cardiac arrest. The patient had had a left cerebellar accident. He was found down and
unresponsive. He underwent a resuscitation including intubation with a subsequent return of
spontaneous circulation. A central line was inserted. Antibiotics, vasopressor agents including
norepinephrine and an induced hypothermia protocol was instituted. He was admitted to the
Intensive Care Unit.

After admission to the Intensive Care Unit the patient was documented as being maintained on
mechanical ventilation with an endotracheal tube was place. The patient was diagnosed with acute
kidney injury, reactive hyperglycemia, and was demonstrating a metabolic acidosis. He was in
shock requiring vasopressor agents. He was status post a prior Percutaneous Gastrostomy Tube
insertion. The patient had had atrial fibrillation.

The record documents that on 01/20/2017 at 0045, an order for oral Hycodan (hydrocodone 5mg/
homatropine 1.5mg 5ml TID prn was placed for the patient. At the time of this order, the patient
was on life support, sedated and there was no documentation of prior cough or bronchospasm or
any of these symptoms actively occurring at that time. The patient was not documented as having
obvious pain as Intravenous medications were being utilized. This medication is not part of the
West Florida Healthcare Hospital’s hypothermia protocol in the chart. The hypothermia protocol
was to a cooling temperature of 32 degrees, the patient was noted to be bradycardic, was breathing
in synchrony with the ventilator and the endotracheal tube at that time was without secretions. The
patient was on Propofol. The protocol is a standard series of orders that appears usual and
customary. There i1s no clear indication to utilize oral codeine based cough suppression in this
patient. The records are legible and the chart does documents the dispensing of the codeine based
narcotic Hycodan (hydrocodone S5mg/ homatropine 1.5mg 5ml TID prn) but did not document the
administration of the medication.

Subsequent Pulmonary Medicine consultation did not mention cough or bronchospasm.
Atelectasis was diagnosed, a fiberoptic bronchoscopy for mucus retention was required. Oral
Hycodan (hydrocodone Smg/ homatropine 1.5mg Sml TID prn would of exacerbated this situation
if it had been used.

The subject could of taken other actions and not have had the medication given to him to dispense.
The usual Intensive Care Unit standard is for the ICU RN to administer medications as ordered by
the physician unless the medication ordered is beyond the standard of practice for an RN and
requires a physician to administer.



The subject did assert that he utilizes codeine-based cough syrups in bronchospasm. This is not
the normal standard of care practice. The use of Hycodan in cough variant asthma would be
possibly supported, but the use of the medication is for cough and not the bronchospasm. The
assertion that “we did things differently at the Cleveland Clinic” is not supported. I do not have a
copy of the actual hypothermia protocol from Cleveland Clinic but a limited review of published
data does show a presentation from Cleveland Clinic on Therapeutic Hypothermia After Cardiac
Arrest Best Practices 2104. (1) This public document shows that their protocol uses Meperidine,
Buspirone, and deep sedation with Midazolam, Fentanyl and Propofol and Lorazepam plus or
minus neuromuscular blockade. It does not appear that oral codeine is included in the Cleveland
Clinic’s protocol. T could find no other supporting data to his assertion of the use of an oral codeine
based medication attributed to the Cleveland Clinic is being used in the their induced hypothermia
protocol.

In his actions, the subject demonstrated that he did not meet the Standard of Care in the ordering
and having a codeine based cough syrup Hycodan (hydrocodone 5mg/ homatropine 1.5mg Sml
TID prn) for a patient who did not require it.

If you have any further questions, please call (407) 766-0882 to schedule an additional telephone
conference.

Sincerely,

David H. Lindner, D.O. MBA, FCCP

Ref:

1. Cleveland Clinic: Therapeutic Hypothermia After Cardiac Arrest: Best Practices 2014,
Deborah Klein RN, MSN, ACNS-BC,CCRN.



Curriculum Vitae

David H. Lindner, D.O. MBA, FCCP

NCH Healthcare Group

Division of Pulmonary, Critical Care and Sleep Medicine
311 9™ St. N.

Naples, Florida 34102

Personal Information

Place of birth — [ 1inois

Citizenship — United States

Education:
MBA Auburn University, Auburn, Alabama

Fellowship in Critical Care Medicine at St. Louis University,
St. John’s Mercy Medical Center, St. Louis, MO

Fellowship in Pulmonary Medicine
Oakland General Hospital, Madison Heights, M1

Residency in Internal Medicine
Michigan State University — COGMET Program,
Oakland General Hospital Campus, Madison Heights, MI

General Rotating Internship at Oakland General Hospital,
Madison Heights, MI

Doctor of Osteopathy at University of Osteopathic Medicine
and Health Sciences, Des Moines, IA  (The Des Moines University)

Bachelor of Arts in Chemistry at Cedarville College,
Cedarville, OH (Cedarville University)

Certifications

Certificate Added Qualification Critical Care Medicine: Recertification
Board Certified Pulmonary Medicine: Recertification

Board Certified Internal Medicine: Recertification

Diplomat National Board of Osteopathic Medical Examiners,

2007 - 2009
1994-1995
1992-1994
1990-1992
1989-1990
1989

1984
2016
2015
2014

1989



Florida Medical License #0S6979

Awards:

Fissons Allergy/Asthma Award,

Chief Medical Resident,

Michigan State University: COGMET Program,

Oakland General Hospital Campus, Madison Heights, Michigan,
Naples Community Hospital Physician of the Year Honoree,
COMPASS Award Recipient:

“Compassionate Or Mentoring Physicians Applying Special Skills”,
Naples Community Hospital Healthcare System

Patients Choice Award

Naples Community Hospital Physician of the Year Honoree,

Military Service:

None

Professional Positions:

Instructor of Internal Medicine, Mayo Clinic College of Medicine
Medical Director NCH Healthcare Respiratory Care Department
Medical Director, NCH Healthcare Pulmonary Function Laboratory
Medical Director, NCH Healthcare Critical Care Department
Subdivision Head NCH Medical Staff Pulmonary Critical Care

Division Site Leader
NCHPG Pulmonary, Critical Care, and Sleep Medicine

Board of Directors, NCHMDinc
Managing Partner, Anchor Health Centers Pulmonary Division

Medical Director, HMA Physicians Regional Pine Ridge Critical Care

1991

1992

2002

2002

2010

2010

2017-Present

2010—Present

2010-Present

2010-Present

2010-Present

2011-2016

2010-2014

2007-2010

2008-2010



Medical Director, HMA Physician’s Regional Collier Blvd Critical Care
Medical Director, Naples Community Healthcare System Critical Care

Medical Director,
Anchor Health Centers Pulmonary Function Laboratory

Private Practice in Pulmonary, Critical Care, and Sleep Medicine
at Anchor Health Centers Division of Pulmonary, Critical Care,
and Sleep Medicine

Medical Director, Anchor Health Centers Sleep Laboratory

Investigator/Sub investigator,
Anchor Health Centers Research Laboratory

Executive Board, Anchor Health Centers
Private Practice in Pulmonary Critical Care Medicine, Naples, FL

Summer Camp Physician at Camp Sun Deer,
American Lung Association Camp for severely asthmatic children,
Battle Creek, MI

Medical Volunteer, Memorial Christian Hospital,
Malumghat Bangladesh

Professional Memberships/Organizations:

Fellow, American College of Chest Physicians
Society of Critical Care Medicine

American Osteopathic Association

American College of Osteopathic Internists
American College of Physician Executives
Florida Osteopathic Medical Association
Florida Medical Association

Christian Medical and Dental Society

Collier County Osteopathic Medical Society
Collier County Medical Society

10. Educational Activities

A.) Curriculum/Course/Quality Development
Heel Ulcer Prevention in the ICU, Naples Community

2006-2010
2006-2010

1999-2010

1999-2010

1999-2007

1999-2006

1999-2004
1995-1998

1990-1995

1989, 1990

1994-Present
1992-Present
1989-Present
1994-Present
2008-2014

1995-Present
1995-2006

1989-Present
2006-Present
2016-Present

2004-2005



Hospital Naples, F1.

IHI Critical Care Community, Projects: VAP Bundle, Central
Line Bundle, Glucose Control, Length of Stay and ICU
Mortality, Implementing An Idealized Model for Critical Care
Naples Community Healthcare System, Naples, Fl1.

CMS Project, Influenza and Pneumococcal in-Hospital
Vaccination. Naples Community Healthcare System, Naples, Fl.

Hospital Acquired UTI Project
Post-Operative Wound Infections Project
Naples Community Healthcare System, Naples, FI.

Multidisciplinary Rounds Implementation
Protocol Adoption Project
Naples Community Healthcare System, Naples, F1.

Critical Care/Emergency Department Monthly Case Presentation
CME Conference.
Naples Community Healthcare System, Naples, Fl.

B. Teaching

Grand Rounds, St John’s Mercy Medical Center,
St. Louis University, Division of Critical Care. “Volutrauma”
St. Louis, MO.

Naples Community Hospital, RN ICU Internship Class
“Hemodynamic Monitoring”
Naples Community Healthcare System, Naples, Fl.

Naples Community Hospital, RN ICU Internship Class
“Hemodynamic Monitoring”
Naples Community Healthcare System, Naples, Fl1.

2006-2010

2006-2010

2009-2010

2009-2016

2016-Present

May 6, 1995

June 7, 2001

June 13, 2002



Naples Community Hospital Healthcare System, CME
Lecture, “Sleep Medicine”
Naples Community Healthcare System, Naples, FI.

Southwest Florida Physician’s Assistant Meeting.
“Radiographic Correlations of Pneumonia”

Florida Southwestern State (formally Edison College)
Collier Campus, Collier County, Florida.

Collier County Emergency Medical Services, “Emergency
Airway Management”

Florida Southwestern State (formally Edison College)
Collier Campus, Collier County, Florida.

Grand Rounds, Naples Community Hospital Healthcare
System, “Pulmonary Hypertension
Naples Community Healthcare System, Naples, FI.

American Lung Association, Southwest Florida Collier
County Chapter, Annual Lecturer Better Breathers Program,
“COPD Update” Naples, FL

Naples Community Hospital Symposium on Evidence Based
Medicine, “Consensus Statement on Antithrombotic Therapy
2004 ACCP Guidelines”

Naples Community Healthcare System, Naples, Fl.

Naples Community Hospital General Staff Meeting, “Evidence
Based Guidelines for DVT Prophylaxis”
Naples Community Healthcare System, Naples, FI.

Southwest Florida Emergency Physicians Meeting, “Consensus
Statement on Antithrombotic Therapy 2004 ACCP Guidelines”
Florida Southwestern State (formally Edison College)

Collier Campus, Collier County, Florida.

Naples Community Hospital CME Program, “Evidence Based
Guidelines for DVT Prophylaxis”
Naples Community Healthcare System, Naples, FI.

Southwest Regional Hospital CME Program, “DVT
Prophylaxis in Neurosurgical Patients”
Southwest Florida Regional Medical Center, Ft. Myers FI.

Gensys Healthcare System, Cogdon Lecture Series
“DVT Prophylaxis in Hospitalized Patients”
Gensys Hospital, Grand Blanc ML

October 2001

October 2002

May 2003

February 2004

1995-2004

October 2004

Nov. 2004

March 2005

April 2005

June 2005

February 2006



University of North Texas, Winter Symposium Cooper
Mountain, Hospitalist Medicine Update. “Hospital Based
Vaccination Programs”, Cooper Mountain Resort, Cooper
Mountain Colorado.

University of North Texas, Winter Symposium Cooper
Mountain, Hospitalist Medicine Update. “DVT Prophylaxis
In Hospital Patients”, Cooper Mountain Resort, Cooper
Mountain Colorado.

Pulmonary Pathophysiology I and II, NOV A Southeastern
University, Physician’s Assistant Training Program
NSU PA Program, Ft. Myers, Florida

CDI Coding Video Conference “Respiratory Failure Coding”
Simulcast to CDI Hospital Coders
Naples Community Healthcare System, Naples, FI.

NCH Grand Rounds Case #1 “24 y/o with a history of Asthma
and Recurring Pneumonia Presenting with Nausea and
Vomiting” - Case Records from NCH.

Naples Community Healthcare System, Naples, FI.

NCH Respiratory Care Week
“Lung Protective Ventilation”
Naples Community Healthcare System, Naples, Fl.

NCH Stroke Symposium CME Conference —
“ICU Care of the Stroke Patient”
Naples Community Healthcare System, Naples, FI.

NCH Pulmonary Critical Care Conference
Posterior Communicating Aneurysm
Naples Community Healthcare System, Naples, F1.

NCH Cardiac Catheterization Conference
“Pulmonary Hypertension Differentiating Groups I, IT & III”
Naples Community Healthcare System, Naples, FI.

NCH Grand Rounds “Poisonings and Intoxications”
Naples Community Healthcare System, Naples, FI.

Suncoast Pulmonary Symposium
“Radon the Silent Cancer Risk Factor”
Florida South Western State College

January 2007

January 2007

2004-2010

February 2014

October 27, 2016

October 28, 2016

November 25, 2016

January 18, 2017

February 15, 2017

July 27,2017

September §, 2017



C. Scholarship

CLASBI Central Line Infection Prevention in the ICU
(7 years without CLABSI).
Naples Community Healthcare System, Naples, FI.

Sepsis Bundle: Implementation and Reduction of Sepsis

NCH Healthcare System: Mortality, pre-project 34%, 2012-29%,
2013-14%, 2014-11%, 2015 8%.

Naples Community Healthcare System, Naples, FL.

Ventilator Day reduction: Ventilator days from 4.3 to 2.65,
with goal of VLOS < 3.5. NCH Healthcare System,
Department Chairman Respiratory Therapy

Naples Community Healthcare System, Naples, FL.

Scientific Sessions: Plenary Session — Critical Care Medicine,
“Innovations and Techniques from a Team Approach”
ACOI Baltimore, Maryland.

ACOI Subspecialty Section Chair: Critical Care
ACOI Baltimore, Maryland 2014

ACOI Tampa, Florida 2015

ACOI Palm Desert, California 2016

Scientific Sessions: Plenary Session — Moderator Critical Care
Medicine. ACOI Tampa, Florida.

PAD Bundle: The ABCDEF bundle from SCCM, Implementation
Naples Community Healthcare System, Naples, FI.

Mentorship:

None

2009-Present

2012-Present

2010-2014

2014

2014-2016

2015

2015-2016

Institutional/Department Administrative Responsibilities, Committed Memberships

and other activities;

Critical Care Committee,
Naples Community Hospital Healthcare System

Chairman Critical Care Committee,
Naples Community Hospital Healthcare System

Medical Informatics Committee,
Naples Community Hospital Healthcare System

1996-Present

2015-Present

2001-2009



Chairman Critical Care Committee,
Naples Community Hospital Healthcare System

Secretary, Collier County Osteopathic Medical Society,
FOMA District 17, Naples, Florida 34102

Chairman, NCH Physician Quality Committee,
Naples Community Hospital Healthcare System

Medical Executive Committee HMA Physician’s Regional
Medical Center, Physicians Regional Medical Center,
Naples, Florida

Chairman NCH Board Quality Committee,
Naples Community Hospital Healthcare System

By-laws Committee, Naples Community Hospital Healthcare System

Presentations:

International
Peoples Liberation Army 302 Hospital, Beijing China,
“ICU Medicine Team Approach”

National:
SGIM 2018: The Great Masquerade of Sarcoidosis: Lofgren Syndrome
Annual Meeting, April 11-14, 2018, Denver Colorado

ACOI 2016 Scientific Sessions: Plenary Session
Moderator Critical Care Medicine. Palm Desert, California.

ACOI 2015 Scientific Sessions: Plenary Session
Moderator Critical Care Medicine. Tampa Florida.

ACOI 2014 Scientific Sessions: Plenary Session —
Critical Care Medicine, “Innovations and Techniques
From a Team Approach” Baltimore Maryland.

ACOI 2014 Scientific Sessions: Plenary Session
Moderator Critical Care Medicine. Baltimore Maryland.

Poster Presentation Symposium of Advanced Wound Care,
San Diego, Ca

2006-2010

2004-2009

2007-2010

2008-2010

2008 -2010

1999-2013

July 2004

April 2018

October 2016

October 2015

October 2014

October 2014

April 2005



Poster Presentation WOCN 37" Annual Conference,
Las Vegas, NV.

Regional:
Poster Presentation National Pressure Ulcer Advisory Panel,

National Conference, Tampa Florida

Poster Presentation Florida Hospital Association Conference,
Orlando, FL

Visiting Professorships:

NOVA Southeastern University Physicians Assistant Training Program,
Pulmonary Pathophysiology I and II,

NSU PA Program Ft. Myers, Florida

Volunteer Work

Neighborhood Health Clinic — In-kind Provider: Volunteer,
Low-Income Working Uninsured Healthcare.

PLAN: Physican Led Access Network,
Provider Low Income Uninsured Health Care.

Medical Volunteer, Memorial Christian Hospital,
Malumghat, Bangladesh

Clinical Practice Interests and Accomplishments:
Pulmonary Arterial Hypertension,

Interventional Pulmonary Medicine,

ICU Organization and Process.

Bibliography:

Submitted in press non-peer reviewed:

June 2005;

February 2005

Nov. 2005

2004-2010

2003-Present

2003-Present

Jan —Mar1989
Mar-Apr 1990

Chewing gum aspiration, an uncommon cause of chronic cough mimicking recurrence of

malignancy. Journal of Bronchology and Interventional Pulmonology.



Book Chapter:

“Cerebral Resuscitation”, D. Lindner, C. Veramakis; in Critical Care. Third Edition, J.
Civetta, R. Taylor, T. Kirby Eds. J.B. Lippinocott Company 1995

Poster Presentations:

Poster Presentation Symposium of Advanced Wound Care, April 2005
San Diego, Ca

Poster Presentation WOCN 37" Annual Conference, June 2005;
Las Vegas, NV.
Poster Presentation National Pressure Ulcer Advisory Panel, February 2005

National Conference, Tampa Florida

Poster Presentation Florida Hospital Association Conference, Nov. 2005
Orlando, FL

Research Involvement:

Sub-Investigator, A Double-Blinded, Placebo-Controlled, Parallel Group Study of XXX
Solution Inhalation as an Adjunct in the Diagnosis of Lung Cancer by Sputum Cytology

Sub-Investigator, A Randomized, Double-Blinded, Double-Dummy, Parallel-Group,
Comparative Clinical Trial Evaluation XXX Inhalation Aerosol in Patients with Chronic

Obstructive Pulmonary Disease (COPD)

Sub-Investigator, Linezolid in the Treatment of Penicillin-Resistant, Streptococcus
Pneumonaie Pneumonia: Open Label, Non-Comparator Study

Investigator, FIK-MC-EVBC, Lilly Activated Protein C in Sepsis
Principal Investigator, Lovenox versus Heparin: DVT Prevention in ICU Patients
Sub-Investigator, CHESS (Centocor: HA1A Efficacy in Septic Shock Trial)

Sub-Investigator/Research Coordinator, GUSTO (Global Utilization of Streptokinase and
t-PA in Occluded Coronary Arteries)

Sub-Investigator, 566C80 Open Label Study of Severe Pneumocystis Carnii Pneumonia

10



Sub-Investigator, Comparison of the Safety and Efficacy of Cefocizime Versus
Ceftriaxone in the Treatment of the Complicated Urinary Tract Infections

Tetanus Research Project, Memorial Christian Hospital, Malumghat, Bangladesh
Research Grants Awarded:

None

Mayo IRB Protocols:

None

Patents:

None

Consulting Positions:

ICU Medical Informatics, Cerner Corporation, 2001

Kansas City, MO

Medical Advisory Board, Parco Merged Media, 2002-2010
Ultra-wideband Technology in Hospital Informatics,
Portland, ME

11



Mission: Govemor
To protect, promote & improve the health

of all people in Florida through integrated ;;;,‘. a-.tf.-, = Scott A. Rivkees, MD
state, county & community efforts. rivriua State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

August 5, 2019
PERSONAL AND CONFIDENTIAL - VIA CERTIFIED AND ELECTRONIC MAIL

Ariel Fernandez, D.O.

684 N.W. 127th Avenue -
Miami, Florida 33182 Certified Article Number

fernana@ccf.o 8414 ?2kb 9904 2135 84133 7k
SENDER’S RECORD

Re: DOH Complaint Number 2017-01439
Subject Ariel Fernandez, D.O.

Dear Dr. Fernandez:

After further review, the Department is adding the following as possible violations against
you in the above-referenced matter:

Section 459.015(1)(i), (m), (t), and (u), Florida Statutes;
Section 456.072(1)(a), (1), and (m), Florida Statutes;
Rule 64B15-15.004, Florida Administrative Code; and
Rule 64B15-19.002, Florida Administrative Code.

The foregoing are in addition to the possible violations previously noticed by letter to you
dated January 31, 2017, and its related enclosure(s).

If you have any questions or concerns, please contact this office.
Sincerely,
Geoffrey M. Christian

Geoffrey M. Christian, Esq.
Assistant General Counsel

GMC/rr

Florida Department of Health

Office of the Generat Counsel — Prosecution Services Unit -
4052 Bald Cypress Way, Bin C-85 » Tallahassee, FL 32309-3265 Accredited Health Department
Express Mail: 2585 Merchants Row BV, Suite 105, Tallahassee, FL 32399 =IEIPN[=] Public Health Accreditation Board
PHONE: (850) 245-4640 + FAX: (850) 245-4684

FloridaHealth.gov
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STATE OF FLORIDA

DEPARTMENT OF HEALTH HEALTH

INVESTIGATIVE REPORT
Office:  Miami ISU Date of Complaint: 01/26/17 Case Number: 2017-01439
Subject: Source: WEST FLORIDA HOSPITAL (WFH)
ARIEL FERNANDEZ, DO FRANCIS LAURO, CHIEF MEDICAL OFFICER
684 NW 127" Ave 8383 North Davis Hwy
Miami, FL 33182 Pensacola, FL 32514
305-308-5615 850-736-8572
Profession: Osteopathic Physician License Number and Status: 10629, Delinquent, Active
Related Case(s): None Period of Investigation and Type of Report:

1/15/2020 - 2/13/2020, Supplemental 1

Alleged Violation: See final report

Synopsis: This supplemental investigation is based on a request from PSU Attorney GEOFFREY
CHRISTIAN, ESQ. asking to serve an AC package to FERNANDEZ.

On 1/17/2020, this Investigator went to the address for FERNANDEZ, which is listed in the DOH database,
684 NW 127th Ave, Miami, FL 33182. Upon finding that no one opened the door, a note was left attached
to the front door requesting that FERNANDEZ telephone this Investigator.

On 1/21/2020, FERNANDEZ telephoned this Investigator from Minnesota and explained that his wife found
the note left on the door and contacted him in Minnesota where he is currently living. This Investigator
asked FERNANDEZ if he needed to update his mailing address information with the Florida Board of
Medicine to reflect his Minnesota address and he said he is still keeping his address in Miami as his
residence.

This Investigator and FERNANDEZ began an email chain. In the email chain, FERNANDEZ provided his
address in Minnesota where the AC Package could be sent. The address is 1615 30th Street, NW,
Bemidji, MN 56601.

This Investigator checked in Accurint for the address in Minnesota that FERNANDEZ provided in his
email. Accurint does list this address for FERNANDEZ.

Exhibits Page
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Mission: Govemor

To protect, promote & improve the health

of all people in Florida through integrated - 1 .
state, county & community efforts. riorida Scott A. Rivkees, MD
TH State Surgeon General

Vision: To be the Healthiest State in the Nation

PSU REQUEST FORM

FROM: Rickey Richardson for TO: ISU Miami
Geoffrey M. Christian, Esq.

DATE: 01/15/2020 TO: Investigation Manager Yanila Liompart
PHONE #: (850) 245-4661 CC: Investigation Supervisor Carlos Suarez
DOH Case Number: 2017-01439 Board: Osteopathic Medicine
Subject: Ariel Fernandez, D.O. HL Code: 127a
Requested Completion Date: ASAP Status: 70

(PSU) TYPE OF REQUEST: (describe details below)
DX  Process Service* (Activity Code 160)
[] Additional Information Requested (Activity Code 145)
[] Deficiency in Investigative Work (Activity Code 150)
Details:

1. of 4. Please hand serve Respondent the attached AC Pack, which consists of a cover letter,
a filed Administrative Complaint, and an Election of Rights form.

2. of 4. Asrequested, please also find attached a copy of the original Investigative Report without
attachments. Please do not serve Respondent with the copy of the Investigative Report.

3. of 4. Please prepare an appropriate report regarding your efforts. Please be sure to attach
copies of this Request Form and attachments as an exhibit to the report.

4. of 4. If you have any questions, please contact the requesting attorney or his assistant.

*The following additional information is needed for each service request:

Last Known Address: 684 N.W. 127th Avenue, Miami 33182

Last Known Name & Phone Number: Ariel Fernandez, D.O.; (305) 308-5615

Last Known Place of Employment Address: 2950 Cleveland Clinic Boulevard, Weston 33331
Has Contact Been Made With This Individual? YES [] No [X]; If Yes, When? N/A

Was this case originally worked by CSU or in an area office different from where this service
request is being sent? YES [XI** No [] NOTE: All process service requests need to be sent to
appropriate field office.

**IE_YES, please send a copy of the original Investigative Report without attachments.

Exhibit #S1-1
Florida Department of Health
Office of the General Counsel - Prosecution Services Unit .
4052 Bald Cypress Way, Bin C-65 * Tallahassee, FL 32399-3265 Accredited Health Department
Express Mail: 2585 Merchants Row BV, Suite 105, Tallahassee, FL 32399 HgIA[51 Public Health Accreditation Board

PHONE: (850) 245-4640 » FAX: (850) 245-4684
FloridaHealth.gov
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DOH Case Number 2017-01439
Subject; Ariel Fernandez, D.O.
Page 2 of 2

(ISU/CSU) RESPONSE:
Process Service Completed (Activity Code 161)

ﬁ Process Service NOT Completed (Activity Code 162)
[J Additional Info Sent to Legal (Activity Code 156)

[] Supp. Investigation Request Cancelled (Activity Code 157)

Email Ft
to: Tallaha Alac Jackso St Tam Orlan Ft. West Laud_ér da Mia
Pensac  ssee hua nvile Pete pa do Myers Palm T e mi

ola

Consu
mer
Service
s
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Ron DeSantis

Mission: Govemor

To protect, promote & improve the health B, 1

of all people in Florida through integrated | my - .

state, county & community efforts. ot IUel Scott A Rivkees, MD
State Surgeon General

Vision: To be the Healthiest State in the Nation

AFFIDAVIT OF SERVICE OR DILIGENT SEARCH
DEPARTMENT OF HEALTH

Petitioner

VS Case No. 2017-01439
Ariel Femandez, DO

Respondent

COMES NOW, the affiant, who first being duly swom, deposes and states:
1) Affiant is an Investigator/Inspector employed by the DEPARTMENT OF HEALTH, State of Florida.

2) That on 1/22/2020, Affiant made a diligent effort to locate Respondent, to serve XX_ Administrative Complaint and
related papers; _ Order compelling examination(s); Subpoena(s); Final order; Notice to cease
and desist; ESO/EROQ and related papers.

3) Check applicable answer below:
____Affiant made personal service on, Respondent, on at

XX Affiant was unable to make service after searching for Respondent at: (a) all addresses for Respondent shown in
the DOH investigation of the case; (b) all official addresses for Respondent shown in his licensing records on the
computer terminal or Board office; (c) Local telephone company for the last area Respondent was known to frequent;

D|V|sm of Driv g&s& and (e) Utilities (electric, cable, etc.); any others:

Afflant

State Of Florida

County Of Miami-Dade

Before me, personally appeared Robert Radin __ whose identity is known to me by Person (type of identification)
and who, acknowledges that his/her signature appears above.

|2 Feb

: H H \\\\HIIHM"
Sv&m to or affirmed by Affiant before me this day of 2020. \\\\\\:‘1\ o Crig 1:'””/1,
7,
§ é..é‘;\ﬁ\is'ld/v'é&:. ”z,’
N &:Té s% Commission Expi Haian
otary Public-State of Florida My Commission Expires Shi e-ows ikZ
EP %#GG063159 &5
22 S§
Nanc ¢ Cravey 5 % .,,Umsﬁq@_ §¢§

Type or Print Name

Florida Department of Health

Division of Medical Quality Assurance K De artment
8350 NW 52 Terrace, Ste 400 Miami, FL 33166-7709 é&ﬁ:&eglet:rg ;Icegrec':l.lltatlon Board
PHONE: 305 470-5896 ¢ FAX 305 499-2090

FloridaHealth.gov

INV FORM 321, Revised 8/14
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Typewritten Text
Exhibit #S1-2


Radin, Robert

== —
From: umcheer1124 <umcheer1124@gmail.com>
Sent: Wednesday, January 22, 2020 6:09 PM
To: Radin, Robert
Subject: RE: Confidential 456.073(10) [and 119.071(2)]
Sorry about that
1615 30 st nw

Bemidji, mn 56601

Sent via the Samsung Galaxy S10+, an AT&T 5G Evolution capable smartphone

-------- Original message ----—----

From: "Radin, Robert" <Robert.Radin@flhealth.gov>
Date: 1/22/20 10:31 AM (GMT-06:00)

To: umcheer1124 <umcheerl124@gmail.com>
Subject: RE: Confidential 456.073(10) [and 119.071(2)]

Hi Dr Fernandez,

Not sure if you received my latest email. Please see below, thanks

Robert

From: Radin, Robert

Sent: Tuesday, January 21, 2020 11:06 AM

To: umcheer1124 <umcheer1124@gmail.com>

Cc: Christian, Geoffrey <Geoffrey.Christian@flhealth.gov>; Richardson, Rickey <Rickey.Richardson@flhealth.gov>;
Llompart, Yanila <Yanila.Llompart@flhealth.gov>

Subject: RE: Confidential 456.073(10) [and 119.071(2)]

Hello again Dr Fernandez,

Exhibit #S1-3
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Typewritten Text
Exhibit #S1-3


Please provide a good address in Minnesota where we can mail you the document we spoke about regarding your
license.

My number is 305 470-5896 if you have any questions.
Thanks,

Robert

From: umcheer1124 <umcheer1124@gmail.com>

Sent: Tuesday, January 21, 2020 9:31 AM

To: Radin, Robert <Robert.Radin@flhealth.gov>

Cc: Christian, Geoffrey <Geoffrey.Christian@flhealth.gov>; Richardson, Rickey <Rickey.Richardson@flhealth.gov>;
Llompart, Yanila <Yanila.Llompart@flhealth.gov>

Subject: RE: Confidential 456.073(10) [and 119.071(2)]

| will not be returning to Florida until the last week on February, first week in march.

Sent via the Samsung Galaxy S10+, an AT&T 5G Evolution capable smartphone

From: "Radin, Robert" <Robert.Radin@flhealth.gov>

Date: 1/21/20 7:47 AM (GMT-06:00)

To: umcheer1124 <umcheerl124@gmail.com>

Cc: "Christian, Geoffrey" <Geoffrey.Christian@flhealth.gov>, "Richardson, Rickey" <Rickey.Richardson@flhealth.gov>,
"Llompart, Yanila" <Yanila.Llompart@flhealth.cov>
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Subject: RE: Confidential 456.073(10) [and 119.071(2)]

Re: DOH case # 2017-01439
Hello Dr Fernandez,

During our telephone conversation this morning, you explained that you were contacting me because | had gone to your
residence in Miami on this past Friday and left a note attached to your door. You told me that when your wife found the
note, she contacted you in Minnesota and told you about my note.

| asked you if you needed to update your mailing address information with the Florida Board office to reflect your
Minnesota address and you said you still keep your address in Miami as your residence.

Can you tell me when will be the next time you plan to be back in Miami or in Florida?
Thanks,

Robert

From: umcheer1124 <umcheer1124@gmail.com>
Sent: Tuesday, January 21, 2020 8:33 AM

To: Radin, Robert <Robert.Radin @flhealth.gov>
Subject: RE: Confidential 456.073(10) [and 119.071(2)]

Thank you for contacting me Mr. Radin.

Though | live in flordia, | have been practicing full time in minnisota for the past 3 years. | have not renewed my medi al
liscence and have not practiced in Florida for the past 3 years due to opportunities in minnisota.

Please feel free to contact me at 305 308-5615 for any information or questions.

Thank you
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Ariel Fernandez

Sent via the Samsung Galaxy S10+, an AT&T 5G Evolution capable smartphone

From: "Radin, Robert" <Robert.Radin@flhealth.gov>

Date: 1/21/20 7:26 AM (GMT-06:00)

To: umcheerl124@gmail.com

Subject: Confidential 456.073(10) [and 119.071(2)]

Re: DOH case # 2017-01439

Good morning Dr Fernandez,

Thank you for calling me today. | am emailing you so that you can email me back with the information you gave me over
the phone.

Thanks,

Robert
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Rebert 'Radin

Florida Department of Health

Medical Quality Assurance investigator
8350 Nw 52 Terrace, Suite 400

Miami, FL 33166

(305) 470-5896

Fax (305) 499-2090

Robert.Radin@flhealth.qov

Our Mission is to protect, promote & improve the health of all people

in Florida through integrated state, county, & community efforts.

Please note: Florida has véry broad public records law. Most written
communication to or from state officials regarding state business are

public records available to the public and media upon request. Your

e-mail communications may therefore be subject to public disclosure.
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STATE OF FLORIDA

DEPARTMENT OF HEALTH
INVESTIGATIVE REPORT

Office: Pensacola Area | | Date of Complaint: 1/26/17 | case Number: 201701439
Subject: Source:
ARIEL FERNANDEZ, DO WEST FLORIDA HOSPITAL (WFH)
684 NW 127" Ave FRANCIS LAURO, CHIEF MEDICAL OFFICER
Miami, FL 33182 8383 North Davis Hwy
305-308-5615 Pensacola, FL 32514
850-736-8572
Profession: License Number and Status:
OSTEOPATHIC PHYSICIAN 10629 CLEAR/ACTIVE
Related Case(s): Period of Investigation and Type of Report:
NONE 1/27/17 — 2/24/17 FINAL

Alleged Violation: FS 456.072(1)(k)(2)(dd), FS 459.015(1)(g)(0)(W)(x)(pp)

Synopsis: This investigation is predicated upon receipt of a complaint (Case Summary and Attachments)
(EXHIBIT 1) from WFH informing that on 1/19/17 FERNANDEZ was working as a hospitalist and called the
hospital pharmacy to personally prescribe himself Hycodan Syrup 100ml. The pharmacy refused as they
are not a prescribing pharmacy. Then after midnight on 1/20/17, FERNANDEZ placed an electronic order
for patient JR (81 yo/male) for Hycodan (Hydrocodone 5mg/Homotropine 1.5mg). The pharmacist, MUMBI
CHITI (PS 53178), later checked the eMAR for JR and discovered the dose was not documented. It was
revealed that FERNANDEZ had a Unit Coordinator, BRADLEY MITCHELL, pick up the medication from the
pharmacy and personally deliver it to FERNANDEZ. FERNANDEZ was questioned and he claimed to have
left the medication at JR’s bedside; however, surveillance video and interviews indicate FERNANDEZ did
not enter JR's room throughout the shift. WFH feels strongly there is cause to believe that FERNANDEZ is
diverting narcotics.

Xl Yes [[]No Subject Notification Completed?

Xl Yes [[]No Subject Responded?

[]Yes XINo Patient Notification Completed?

X Yes [ ] No Above referenced licensure checked in database/LEIDS?

Xl Yes [ ] No Board certified? Name of Board: American Board of Internal Medicine Date: Unknown
Specialty: Internal Medicine

Law Enforcement

[] Notified  Date:

[]Involved Agency:

[1Yes XINo Subject represented by an attorney?
Attorney information:

Investigator/Date: 2/24/17 Approved By/Date: 2/24/17

Ben Lanier, BI35, Medical Quality Assurance Investigator | Cathy Martin, Investigation Manager

Distribution: HQ/ISU Page 1

INV FORM 300, Revised 2/15, 8/14 4/14, 3/14, 2/08, Created 07/02



DOH INVESTIGATIVE REPORT CASE NUMBER: 201701439
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DOH INVESTIGATIVE REPORT CASE NUMBER: 201701439

INVESTIGATIVE DETAILS
SUMMARY OF EXHIBITS/RECORDS/DOCUMENTS

On 1/27/17, Investigator LANIER searched the Florida Clerks of Court and found no criminal history on
FERNANDEZ.

On 1/27/17, Investigator LANIER telephoned the ECSO in regard to this complaint. Investigator
LANIER spoke with investigations division and staff stated the case had not made it to their office yet
and suggested Investigator LANIER contact the reporting officer, DRAKE FAWCETT. Investigator
LANIER called FAWCETT at 850-436-9127. Staff informed Investigator LANIER that FAWCETT was
not in the office and staff was not sure if he was working on this date, but that a message would be
sent to FAWCETT's cell phone to contact Investigator LANIER at his earliest convenience regarding
this case.

On 1/30/17, Investigator LANIER called the ECSO again and asked for FAWCETT. Staff apologized
that FAWCETT had not called back yet. Staff stated she would send another email to FAWCETT and
his supervisor and that someone would call Investigator LANIER on this date. On the same date,
FAWCETT returned the call. FAWCETT stated he took the report, but during that time the facility
representatives told him that they would not pursue criminal charges and planned to handle the matter
internally. FAWCETT advised Investigator LANIER that it was fine to notify FERNENDEZ of the DOH
case. A copy of the incident report is included as EXHIBIT 13.

On 1/30/17, Investigator LANIER left a voicemail message for JEREMIAH BAILEY, Diversion
Investigator, DEA, requesting a return call. On 1/31/17, BAILEY returned the call and stated it did not
seem that this matter had been reported to his office. BAILEY opined that FERNANDEZ was aware
that the matter had been reported and that it was up to Investigator LANIER as to whether or not to
notify FERNANDEZ. BAILEY stated he would like to meet with Investigator LANIER on 2/2/17 at the
Pensacola ISU office. On 2/2/17, Investigator LANIER met with BAILEY at the Pensacola ISU office.
The allegations were discussed and BAILEY opined the DEA would likely move forward with a case
after reviewing some supporting documentation.

On 1/30/17, Investigator LANIER left a voicemail message for ROBERTA KING, Risk Manager,
WFH, requesting a return call. On 1/31/17, KING returned the call. Investigator LANIER asked
KING to provide the order for the medication and the CDAR form for when the medication was
picked up. Investigator LANIER asked KING if she could provide a copy of the surveillance
footage and KING stated she could not provide the surveillance footage without a subpoena. On
1/31/17, Investigator LANIER served the subpoena to KING at WFH. KING stated she would begin
processing the request and contact Investigator LANIER once it was available. On 2/7/17, KING
telephoned Investigator LANIER and stated she had the documentation and thumb drives of the
surveillance available for pick up from her office at 1:00pm this date. [INVESTIGATOR’S NOTE:
The passwords for the thumb drives is “WestFIOrida”. There is a zero in place of standard “0” in
FlOrida.

On 2/1/17 and 2/8/17, Investigator LANIER left voicemail messages for JILL BOSCH, Records
Custodian, Walgreens, checking on the status of the prescription profile requested. As of this date,
BOSCH has not returned the calls; however, the profile was received with a certification form. A copy
of the certification form is included with the profile as EXHIBIT 6. The original certification form will be
sent to PSU by FedEx delivery.

On 2/8/17, Investigator LANIER called Ciox to check on the status of the medical records. Staff noted
the subpoena was received on 2/1/17 and they were in the gathering and copying process. Staff
stated an estimated completion time could not be provided; however, staff provided Investigator
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DOH INVESTIGATIVE REPORT CASE NUMBER: 201701439

LANIER with a log ID #152137768 for reference when calling back to check the status. On 2/13/17,
Investigator LANIER called Ciox to check the status of the medical records. Staff informed that the
records had been produced and were sent for certification. Staff stated Investigator LANIER should
expect to receive the records sometime this week.

On 2/16/17, Investigator LANIER called Ciox to check on the status of the medical records. Staff
stated the records were scanned in on this date and Investigator LANIER should expect to receive
them in the portal later on this date. On 2/20/17, Investigator LANIER called Ciox and staff stated the
records were still being processed. Staff stated that it appeared there were about 728 pages of
medical record being scanned in. Staff could not provide an estimated completion date.

On 2/21/17, Investigator LANIER called Ciox and informed them that the records appeared to be
scanned into the portal, but were not available yet. Investigator LANIER informed them that he could
see that it had been in process since 2/16/17. Investigator LANIER asked what could be holding it up.
Staff informed that it typically takes about 5 days before they become available in the portal even after
they had been scanned in. Staff informed Investigator LANIER that the records should be available
soon. The medical records were received on 2/22/17 and are included as EXHIBIT 12.

On 2/16/17, Investigator LANIER left a voicemail message for TINA HERNANDEZ, Health Information
Management Director, WFH, checking on the original certification form associated with the medical
records (EXHIBIT 12). Investigator LANIER requested a return call. On 2/20/17, Investigator LANIER
spoke with HERNANDEZ by telephone. Investigator LANIER asked HERNANDEZ about the
certification form for JR's records. HERNANDEZ stated she certified the records on 2/16/17 and the
form was scanned into Ciox. HERNANDEZ stated that it appeared Ciox had completed the request
and that the records were being mailed to Investigator LANIER. Investigator LANIER asked if the
original certification was available. HERNANDEZ stated that was not the procedure. HERNANDEZ
stated the hospital keeps the original for 6 months and then it is destroyed. Investigator LANIER asked
HERNANDEZ if the original could be provided and she stated that it was not part of their procedure.

INTERVIEW OF FRANCIS LAURO, CHIEF MEDICAL OFFICER-SOURCE:
Employment: WFH

8383 N. Davis Hwy

Pensacola, FL 32514

850-530-1561

On 1/27/17, Investigator LANIER left a voicemail message for LAURO requesting a return call. On
the same date, LAURO returned the call. LAURO stated he had no further information to provide
since the complaint was made. LAURO stated that he was simply fulfilling his obligation to report
the issue in accordance with their diversion policy. LAURO stated they did not plan to press
charges but he also reported it to law enforcement as required. Investigator LANIER asked
LAURO if the video surveillance referenced in the complaint would be available. LAURO stated he
did not think the HCA lawyers would allow for the surveillance video to be released, but that
Investigator LANIER could request it through the risk management office. Investigator LANIER
asked LAURO about FERNANDEZ' history with Hydromet that he referenced in his complaint,
specifically if LAURO could recall where FERNANDEZ had his prescriptions filled. LAURO stated
the prescriptions were filled at Walgreens. LAURO also stated the prescriber was a FREDERICK
ROSS from Weston, FL. Investigator LANIER thanked LAURO for his time and informed him that
he would be in touch if any additional information was needed.
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DOH INVESTIGATIVE REPORT CASE NUMBER: 201701439

INTERVIEW OF MARISSA GARVIN, RN (RN 9319900)-WITNESS:
Employment: WFH

8383 N. Davis Hwy

Pensacola, FL 32514

850-418-3564 (C)

On 1/30/17, Investigator LANIER interviewed GARVIN by telephone. GARVIN stated she was JR’s
nurse during the night of 1/19/17 through 1/20/17. GARVIN stated she was with JR for about 95%
of the time. GARVIN stated the only time she withessed FERNANDEZ go into JR’s room was for a
very brief moment that night. GARVIN stated FERNANDEZ was simply checking on them and
saying hi. GARVIN stated she never saw FERNANDEZ bring or leave any medication in JR’s
room. GARVIN stated JR had a protocol and she was simply following the protocol that night.
GARVIN stated she thought FERNANDEZ was a good doctor and she trusted his clinical
judgment. GARVIN stated she never had any concerns that FERNANDEZ might be impaired.

INTERVIEW OF SONIA LOTT, RPH (PS 6289), CONSULTANT PHARMACIST-WITNESS:
Employment: WFH

8383 N. Davis Hwy

Pensacola, FL 32514

850-679-3127

On 2/3/17, Investigator LANIER interviewed LOTT by telephone. LOTT stated MITCHELL did
confirm that he picked up the medication in question from the pharmacy and that he delivered it to
FERNANDEZ. LOTT stated she and KIMBRELL reviewed the surveillance video and she never
saw FERNANDEZ take the medication to the patient's room as FERNANDEZ claimed he did.
LOTT stated the CDAR form is a form that is typically completed by nursing or the pharmacy when
a one-time dose of a controlled substance is dispensed. LOTT stated the patient did not have an
order for the medication prior to FERNANDEZ keying in the order. LOTT stated there was no
documentation indicating the patient ever received the medication. LOTT stated she would ask
CHITI to call Investigator LANIER; however, CHITI worked the night shift from 9:30pm until
7:30am. LOTT stated CHITI would likely contact Investigator LANIER Monday morning after his
shift.

INTERVIEW OF JASON KIMBRELL, ASSISTANT ADMINISTRATOR-WITNESS:
Employment: WFH

8383 N. Davis Hwy

Pensacola, FL 32514

850-494-3439

On 2/3/17, Investigator LANIER interviewed KIMBRELL by telephone. KIMBRELL stated the only
role he really had in this matter was reviewing the surveillance video. KIMBRELL stated he saw on
the video that the Unit Clerk, MITCHELL, picked up the medication in question from the pharmacy.
KIMBRELL stated MITCHELL can be seen during certain touch points carrying the medication in a
clear plastic bag and bringing it to FERNANDEZ in ICU. KIMBRELL stated FERNANDEZ was
never seen taking the medication to the patient on the video. KIMBRELL stated he did not speak
with FERNANDEZ personally regarding this incident. KIMBRELL stated he did not work with or
have any prior dealings with FERNANDEZ.
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INTERVIEW OF MUMBI CHITI, RPH (PS 53178)-WITNESS:
Employment: WFH

8383 N. Davis Hwy

Pensacola, FL 32514

850-494-3439

On 1/30/17, Investigator LANIER left a voicemail message for CHITI, requesting a return call. On
2/6/17, CHITI returned the call and left a voicemail message for Investigator LANIER requesting a
return call. On 2/7/17, Investigator LANIER returned the call and spoke with CHITI. CHITI stated
that FERNANDEZ had called the pharmacy late on the evening of 2/19/17 and attempted to order
the Hycodan for himself;, however, CHITI told FERNANDEZ that he could not do that because they
were not a prescribing pharmacy. CHITI stated that shortly after midnight on 1/20/17 FERNANDEZ
placed an electronic order for the same medication for patient JR. CHITI stated MITCHELL came
to pick up the medication. CHITI stated it only struck him as an odd coincidence after he had left
for work that day. CHITI stated that when he came back to work he checked the system and could
not find that the medication had been administered or wasted. CHITI stated he then reported it to
the house supervisor. CHITI stated he could not recall if he had worked with FERNANDEZ before
or not. CHITI stated that hospitalists come and go frequently.

INTERVIEW OF ARIEL FERNANDEZ, DO-SUBJECT:
Address of Record:

684 NW 127" Ave

Miami, FL 33182

305-308-5615

On 1/30/17, Investigator LANIER left a voicemail message for FERNANDEZ requesting a return
call. On the same date, FERNDANDEZ returned the call and left a voicemail message for
Investigator LANIER to return the call. On 1/31/17, Investigator LANIER interviewed FERNANDEZ
by telephone. Investigator LANIER informed FERNANDEZ of the matter being reviewed and
asked FERNANDEZ if his address with the board was still the best address to mail the notification
letter to. FERNANDEZ requested the notification letter be mailed to him at 481 West 34" Place,
Hialeah, FL 33012. FERNANDEZ stated he understood what was under review and that it was
simply unfortunate what occurred. FERNANDEZ stated he has been practicing for 14 years
without a ding on his license. FERNANDEZ stated it was a misunderstanding of protocol and that
was it. FERNANDEZ stated he had practiced at the Cleveland Clinic and they do things slightly
different there. FERNANDEZ stated that he understood the matter still had to be investigated, “no
harm no foul.” FERNANDEZ stated he would call Investigator LANIER once he had received the
notification letter and the matter could be discussed further.

On 2/7/17, Investigator LANIER left a voicemail message for FERNANDEZ asking if he had
received the notification letter. Investigator LANIER requested a return call. On 2/9/17,
FERNANDEZ returned the call and left a voicemail message for Investigator LANIER.
FERNANDEZ stating he did receive the notification letter; however, his grandfather passed away
and he had been busy working on the funeral arrangements. FERNANDEZ stated he would call
on 2/10/17 to give his statement.

On 2/16/17, Investigator LANIER interviewed FERNANDEZ by telephone. FERNANDEZ
apologized and stated he had been busy dealing with his grandfather's death. FERNANDEZ
stated the statement that he provided to the facility had not changed, but he asked if he could call
back on Monday (2/20/17) and give his version of the story. Investigator LANIER informed
FERNANDEZ that would be fine. On 2/23/17, Investigator LANIER left a voicemail message for
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FERNANDEZ requesting a return call. As of the completion of this report FERNANDEZ has not

called back.

The Confidential Index is EXHIBIT 14.
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

Rick Scott

Mission: Governor

To protect, promote & improve the health
of all people in Fledida thiough integrated
state, county & community efforts.

Wieil Celeste Philip, MD, MPH
HEALTH State Surgeon General and Secretary

Vision: To be the Healthiest State in the Nation

January 31, 2017
CONFIDENTIAL TO:
Ariel Fernandez, DO
481 West 34" Place
Hialeah, FL 33012

Case Number: ME _201 701439
Dear Dr. Fernandez:

We are currently investigating the enclosed document received by the Department of Health. This investigation was
initiated after it was determined that you may have violated your Practice Act,

You are entitled to receive a copy of any patient record that resulted in the initlation of the investigation, pursuant to
Section 456.073(1), Florida Statutes. If you would like a copy of the patient records, please complete the attached
confidentiality agreement and return to the undersigned investigator.

Within 45 days of receiving this letter, you may:
#* submit a written response to the address below; or
# call our office to schedule an interview.

Please provide a copy of your curriculum vitae and identify your specialty even if you choose not to submit a
response. Include the above-referenced case number in any corraspondence that you send.

Flerida law requites that this case and all investigative information remain confidential until 10 days after the Probable
Cause Panel has determined that a violation occurred or you give up the right to confidentiality. Therefore, the
contents of the investigaticn cannot be disclosed to you or the general public. You may make a written request for a
copy of the investigative file and it will be sant to you when the investigation is complete.

You are not required to answer any questions or give any statement, and you have the right to be represented by an

attorney. It is not possible to estimate how long it will take to complete this investigation because the circumstances of
each investigation differ.

The mission of the Department of Health is to protect, promote & improve the health of all people in Florida through
intregrated s:tate, county and community efforts. If you have any questions please call me at 850-475-5470.
Sincerely,
A}
AN INA e,
Ben Lanier

Medical Quality Assurance Investigator

Enclosures: Case Summary, complaint form, and complaint narrative.

Florida Department of Health
Division of NMedical Quaiity Assurance

Pensacola 15U » 5016 N Davis Hwy » Pensacola, FL 32503
PHONE 850-175-5474 + FAX 850-475-5475

FloridaHealth.gov
INV Form 354, Revised 4/15, 1/15, 10/10, 6/07, Created 10/07

EXHIBIT 2

W Accredited Health Department
P [§r[z] Public Health Accreditation Board
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Mission: .

To protact, promote & improve the health
of all pecple in Florida through integrated
state, county & community efforts.

Rick Scott
Govemor

Celeste Philip, MD, MPH
Surgeon General and Secretary

HEALTH

Vision: To be the Healthiest State in the Nation

CONFIDENTIAL

West Florida Hospital
Francis Lauro

8383 North Davis Hwy
Pensacola, FL 32514

Dear Mr. Lauro:

January 27, 2017

Reference Number: OS 2017-01439
Subject: Ariel Fernandez, DO

Please be advised that the Investigative Services Unit is conducting an investigation on Ariel
Fernandez, DO, and | am the investigator assigned to your case.

Florida law requires that all information in a complaint remain confidential until 10 days after probable
cause is found. Patient names and records are never released to the public.

The mission of the Department of Health is to protect, promote & improve the health of all people in
Florida through integrated state, county, & community efforts. If you have any questions, please call me

at 850-475-5470.

Sincerely,

Ben Lanier,

Investigator
Florida DepattmentofHealth e
Division of Medical Quality Assurance Accredited Health i)epartment
5016 North Davis Hwy « Pensacola, FL 32603 ; b it
PHONE: 850/475.5474 KIdRYE Public Health Accreditation Board
FloridaHealth.gov

EXHIBIT 3
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

Florida Department of Health

\\V/Z

Mission: FIOI Ida Rick Scott

To protect, promote & improve the health Governor

of all people in Florida through integrated Celeste Philip, MD, MPH
: L] L]

state, county & community efforts. Shite Siifgeoh Genaral & Secretary

Vision: To be the Healthiest State in the Nation

CONFIDENTIAL FAX

“This transmission may contain material that is CONFIDENTIAL under federal and Florida statutes and is intended to
be delivered to only the named addressee. Unauthorized use of this information may be a violation of criminal
statutes. If this information is received by anyone other than the named addressee, the recipient shall immediately
notify the sender at the address or the telephone number below and obtain instruction as to the disposal thereof.
Under no circumstances shall this material be shared, retained or copied by anyone other than the named
addressee’

NOTE:

Florida has a very broad public records law. Most written communications to or from state officials regarding state
business are public records available to the public and media upon request. Your communication may therefore be
subject to public disclosure.

To: walgreens Fax Number: 217-554-8955
Company: Walgreens Date: 1/30/17 Time: 3:18:04 PM
From: Ben Lanier Fax Number: 8504755475
Company: Florida Department of No. of pages: 2
Health ; ;
(including cover
page)

5016 N. Davis Hwy

Pensacola

FL 32303

Subject: Request for a prescription profile.

Message

Details: Please find the attached request for a prescription profile.
Should you have any questions or concerns please do not hesitate
to contact me at 850-475-5470

EXHIBIT 5 026



Rick Scott

Mission: Governor

To protect, promote & improve the health
of all people in Florida through integrated
state, county & community efforts.

— Ud Celeste Philip, MD, MPH
H EALTH State Surgeon General and Secretary

Vision: To be the Healthiest State in the Nation

To: Walgreen Co.
Attn: Jill Bosch, Manager Custodian of Records and Loans
FROM: Ben Lanier, Medical Quality Assurance Investigator

SUBJECT: CONFIDENTIAL - prescriptions
DATE: 1/30/17

Telephone #: 217-709-2368
NUMBER OF PAGES: 1 including this page Fax #: 217-554-8955

Please provide this office with a prescription profile for ARIEL FERNANDEZ (DOB
7124/78) for the timeframe 7/1/16 through present day.

If you have questions or require further information, please call me at 850-475-5470

Thank you for your assistance.

If problems with transmission occur, please call 850-475-5470
Our fax number is 850-475-5475

THE INFORMATION IN THIS FACSIMILE TRANSMISSION MAY BE INTENDED ONLY FOR THE PERSON AND CONFIDENTIAL USE OF THE
DESIGNATED RECIPIENTS NAMED ABOVE. THIS MESSAGE MAY BE AN ATTORNEY-CLIENT COMMUNICATION AND AS SUCH IS PRIVILEGED. IF
THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT NAMED ABOVE, YOU ARE NOTIFIED THAT YOU HAVE RECEIVED THIS
DOCUMENT IN ERROR, AND ANY REVIEW, DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS MESSAGE IS STRICTLY PROHIBITED. IF YOU
RECEIVED THIS DOCUMENT IN ERROR, PLEASE NOTIFY THIS OFFICE IMMEDIATELY VIA TELEPHONE, AND RETURN THE ORIGINAL MESSAGE
TO THE ADDRESS BELOW BY MAIL.

Florida Department of Health

Division of Medical Quality Assurance m Accredited Health Department
5016 N. Davis Hwy ¢ Pensacola, FL 32503 F TR

PHONE: B50/A 755474 » EAX. 850/475-5475 BRI Public Health Accreditation Board

FloridaHealth.gov
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From: noreply@hcs.n

To: Lanier, Ben O
Subject: Fax Sent to Walgreens at 2175548955
Date: Monday, January 30, 2017 3:19:43 PM

Tite Sait Monday, January 30, 2017 3:19:30 PM Central Standard

Time
Pages Sent v 12
Duration : 86
Remote CSID : Walgreens Custodian
Destination v 21715548955
Subject : Request for a prescription profile.
Hayes Fax Portal : https://faxservice.hcs.net/fax
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

STATE OF FLORIDA

DEPARTMENT OF HEALTH
SUBPOENA DUCES TECUM
Case No. 201701439
O: West Florida Hogpital
Alin: Roberta King, Risk Manager
8383 North Davis Hwy
Pensacola, FL 32514 SUBPOENA NO. A_0096573

YOU ARE HEREBY COMMANDED to produc'e for inspection and copying at the Investigative
Services Unit - Pensacola, 5016 North Davis Highway in Pensacola, Florida on or before February 6, 2017
at 4:30 P.M., for the Department of Health the following: ‘

Surveillance video for the timeframe 1/19/17 through 1/20/17 which captures the events as reported
by West Florida Hospital regarding ARIEL FERNANDEZ, DO (DOB 7/24/78).

This subpoena Is issued pursuant to Section 456.071, Florida Statutes. This subposna is
supported by affidavit which s avallable upon reguest. These records may be copied for use in other
related investigations initiated as a result of our review/analysis of this incident.

The Health nsurance Portability and Accountabllity Act of 1996 (HIPAA), authorizes a covered
entity to disclose protected health information without the written authorization of an individual, or without the
opportunity for an individual to agree or object, when such disclosure is to a health oversight agency for
aversight activities authorized by law. The Department of Health, Division of Madical Quality Assurance, is
an agency of the State of Flerida, authorized by Florida Statutes to oversee the healthcare system,

In lieu of producing thesea records for inspection and copying as described above, you may choose
to comply with this subpoena by mailing a copy of these records to the below identified investigator by the
above date. The Department will reimburse actual copying or reproduction costs, not to exceed the
following limits: Hard copies at $1.00 per written page for the first 25 pages and $.25 per written page
thereafter; X-Rays or other photographs or images at $10.00 per x-ray or image; Electronic records from
scanning, digital imaging, or other digital format at $10.00 per filad CD Rom, DVD or other storage media.

YOU SHALL RESPOND to this subpoena as directed unless excused by the party who requested
issuance of the subpoena or by order of the Depariment of Health.

Issued this 31 day of January 2017.

witiiitg,

A é
SRMENLOeS
S R
SQ:Q l\%@,;M
‘ - B RS
= e e =
THIS SUBPOENA HAS BEEN ISSUED UPON = & SEAL $ I
THE REQUEST OF: CelgstePhilip, MD, MPH = % & &
NAME: Ben Lanier, Medical Quality Assurance Investigator  Surgeon General and Secretary ’ﬁ% 'Q?;“ -~
ADDRESS: 5016 N. Davis Hwy Department of Health Sy, T

Pensacola, FL 32503
PHONE:  (850) 475-5474 gy, CRedu INGoA—
Cathy Martirgf Investigation Manager
INV FORM 354-M OFFICE ISSUANCE NO_HC/BI 2017-02
GENERAL RECORD

EXHIBIT 7
034



ANY PERSON FAILING TO APPEAR IN
ACCORDANCE WITH THIS SUBPOENA MAY
BE SUBJECT TO A PETITION FOR
ENFORCEMENT BY WHICH THE
DEPARTMENT MAY SEEK A FINE OF UP TO
$1,000 AND OTHER RELIEF AS SET FORTH
IN SECTION 120.69, FLORIDA STATUTES.

Received this sdbpbena on
131 , 20/, at B0

oclock P .M. and served the same on
12 , 20477, at . BY7

o'clock P M. by delivering a true copy
thereto:
barta tecng by han & cAefiury
7

RETURNIF SERVED BY SHERIFF

DATE , 20 . hy
Sheriff of L County,
Florida. : o
'B'y:'

Deputy Sheriff

RETURN IF SERVED BY OTHER QUALIFIED
PERSON

Date . 1130 2007 .By;..

Befor me, personally appeared
E f;(\Cf‘ L

Who?S identity is known io me by
trSoaalla leasusa
(type of identificatfon)

and who, under oath, acknowledges that his/her
signature appears above,

Sworn o or afﬂrrp'ecl by Respondent before me

this - "2’1 dayof:ZEaqu’ ,
20 1

Notary Public

Type Name

NOTE: AFFIDAVIT REQUIRED ONLY IF
SERVICE IS MADE BY A PERSON OTHER
THAN A SHERIFF OR DEPUTY SHERIFF.

k‘:&"’ e,

MARITZA ABDEL-GADIR

% Commission # FF 183124

= H

?%’Pr E‘f"i‘

$ Expires December 14, 2018
Bonded Thiu Troy Fain Insurence $00-386.7019
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Mission:

To protect, promote & improve the health
of all people in Florida through integrated
slate, county & communily efforts.

HEALTH

Vision: To be the Healthiest State in the Nation

Rick Scott
Governor

Celeste Philip, MD, MPH
State Surgeon General and Secretary

FIELD OFFICE: Pensacola

The Department is reviewing a repert of a closed civil claim filed pursuant to Section 627.912, F.5.

AFFIDAVIT FOR SUBPOENA

CASE NUMBERS: 201701439

The Depariment is reviewing an incident report filed by a hospital or ambulatory surgical center pursuant to Section 395.0197, F.S.

facility pursuant to Section 429.23(8), F.S.

The Department is reviewing an incident report filed by a nursing home -pursuant to Section 400.147(12), F.S., or by an assisted living

_____The Department is reviewing a repott of discipline by a peer review organization pursuant to Section 395.0193, 458,337 or 458,016, F.S.
_XX_The Department is initiating an mvestlgatmn investigating a complaint, or conducting a preliminary inquiry pursuant to Section 456.073,

F.S.

____..The Department is initiating an investigation, investigating a complaint, or conducting a preliminary inquiry pursuant to Section

T 488.3101(1), FS., Radiologic Personnel.

The Department is reviewing a report of a birth-related neurolegical injury filed pursuant to section 766.305, or a civil malpractice suit

pursuant to Section 768.106(2}, F.S.

This investigation/claim/report/complaint against or involving ARIEL FERNANDEZ, DO (DOB 7/24/78), alleges violation of FS
456.072(1)(k){z)(dd) and FS 459.015(1}{g)(0)(w){(x)(pp) noting FERNANDEZ may have diverted medication from a patient on or around
1/20/17 while FERNDANDEZ was working at West Florida Hospital (WFH). The events were caught on video surveillance footage at

WFH.

1. The material or information being sought is the surveillance footage for the timeframe 1/19/17 through 1/20/17,
2. This material or information is necessary to adequately review this matter, or to substantiate the allegations or show them to be

unsubstantiated.

3. This Affiant feels that the recipient of this subpoena will be able to provide the materialfinformation being requested because
recipient is the Risk Manager, ROBERTA KING, WFH, 8383 North Davis Hwy, Pensacola, FL. 32514.

Ben Lanier
Name of Affiant (print or type)

[

;
Signature of Affiarit

STATE OF FLORIDA
COUNTY OF ESCAMBIA

13117

Date Requested

Subpoena Issued No. _AQ096573

Before me, personally appeared Ben Lanler, whose identity is known to me by PERSONALLY KNOWN (type of identification) and who

acknowledges that histher signature appears above.

Swom to or rmed by Affignt befpre m this 81St day of January 2017.

Type or Print Name

mz

ity

l‘.

78

My Commission Explres

This affidavit has been reviewed as to sufficiency and approved by

Cart, "Mt~

on ((3f

ry,

‘?fﬂ...

&

PA ,_15‘(?

MARITZA ABDEL-GADIR

t Commission # FF 183124
 Expires Decomber 14, 2018
Bondad Thra Troy Fal Tnawance 300-385.-7010

o\

Crpay

, 2017,

Signature of Chigt/Manager/Supervisor

INV FORM 349 Revised 09/08, 08/07, 9/05, 01/05, 1/03, Created 7/02
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ISU LABELED/SEALED THUMB DRIVES
TEN (10) THUMB DRIVES (Surveillance video)

CASE NO.: 201701439

SUBJECT: ARIEL FERNANDEZ, DO
INVESTIGATOR: Ben Lanier, BI35
EXHIBIT: 8

EXHIBIT 8
037
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. sUensacoln . .
| Current Status: Active . PolicyStat ID: 2351357
Effective: 5/18/2016
Approved: 5/18/20116
Last Revised: 5/18/2016
Expiration: 5/18/2017
Owner: Sonia Loit: Direcfor, Pharmacy
eSt OI I Pollcy Area:  Cilnical Services Group (Facility)
Referances:

H E A I_TH C ARE Appllcability: West Florida Hospital
HCA Medication Dlversmn Preventlon Pollcy CSG MM 003

| ' EFFECTIVE DATE: September 2015
| REPLAGES POLICY DATED: 2013

. BCOPE: All Company-affiliated facilities including, but not limited to, hospitals, ambulatory surgery centers, home health agencies, :
' physician practices, service centers, outpatient imaging centers, all Corporate Departments, Groups, Divisions, Markets, and Parallon.
: : This policy covers all HCA employees, haalthcare professionals, contractors, and students, as well as those applying for employee '
posmons :
PURPOSE

| 1. Promote patient safety.

. Promote a healthy work enviroriment.

. Define medication sontrol processes.

2

3
. 4. Define moritoring processes that provide edrly detection of medication centrol irregularities.
5

. Mandate sitict compliance with requirerments of the DEA, FDA, regulatory boards, federal and state survey agencies, accreditation |
standards, local law enforcement agencies, and HCA Policies and Procedures and guidance dosuments. 1

: POLICY: HCA Is dedicated to fostering a culture that supports safe and affective pafient care and a healthy work environment. It is the
expectallon of all HCA staff'/Licensed Independant Practitioners (LIPs)? iAdvanced Practice Professionals (APPs)? to strictly adhere to
processes that support the preventiori of medication diversion. Staff, LIPs and APPs are responsible for reading this policy and

: understanding their role in preventing medication diversicn, Diversion of medication is a criminal act punishable by local, state and

: Federal authorities and a violation of local and corporate HCA employment policy and medical staff bylaws, rules, and regulations. This -

" policy is intended to be used in conjunction with CSG.MM.001, Controlled Substance Monitoring Policy*and CSG.MM.002, Substance

- Use in the Workplace.

: PROCEDURE:

- Section | - Selection

- Within HCA, DEA Controlled Dangercus Substances listed in Schedule Il - V, (including 2N and 3N) will be controlled slong with State -
- or Federal-mandated controlled substances (if applicable), and additional items deemed nacessary by the facility. HCA requires |
propnfo| fo be designated as a controlled substance in every facility.

. Section Il - Access

! Controlled substances in patient care areas, phamacy andior designated storage areas are to be maintained in an automated H S —

- dispensing (ADC)® or locked in a substantially constructed cabinet (hereafter referred fo as "locked cabinet ") that is stored in a locked

- area. Only patient care staff members who have completed an authorization/access formfeducation process (see Appendix A - Sample
Authorization/Access Form) and are approved by the appropriate |ndlv idual may remove controlled subsiances from the ADC or a
Iocked cabinet that is stored in a locked area.

1. The following healthcare providers have the ability to request access to controlled substances based on their job description and
competencies: LIPs, APPs, RNs, LPNs/LVNs, Registered Pharmacists, Pharmacy Technicians, EMS staff, and other qualifted
staff as authorized by the facility. If other staff are to have authorization to request access to controlied substances, this must be i
identified in written policy and procedures, staff job descriptions and competencies. Ref: 482 .25 (bX2)(iii)” which details authonzed

P access to Tocked areas'.

. 2. Contracl staff will receive access only to the ADC or locked cabinet that is stored in a Iocked area on the unit in which they are
' scheduled to work, Access must be limited to areas that are nesded to perform assigned duties and for the designated time pericd -
of the contract. Access for staff working ori a shift-to-shift basis is limited to the shift assigned.

3. Oniy staff authorized to have aceess to controlled substances will have access to the controlled substances in medication storage | '
. areas (.9. locked cabinets, refrigerators, mobile medical carts, etc...). '

HCA Modication Diversion Prevention Policy CSG.MM.003. Retricved 02/02/2017. Official copy at hltp://hea-westHloridahospital. polioystat.com/policy/2351357/, Copyright © Page l of 13
2017 Wost Florida Hospital
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i 4. Access for all employees authorized to access controlled substances must be limited to the areas that are nesded to perform

assigned duties.

. 5. During times when locked arsas are not occupied, the keys to these areas must be located in a secure location, not accessible by

individuals without authorized access to controfled substances,

B. A staff member's, LIP's or APP's access to medications may be revoked at any tima.

8. Keys to locked cabinets/areas are not to be reproduced or removed from the facitity or from a physician's office practice.

9. Maintaining Security

* All staff, LIPs, and APPs will protect their accass to ADCs, locked cabinets, and/or combination locks.

* When a user suspects the integrity of their access has been compromised, steps must be taken to immediately report the incidant

to their supervisor and deactivate the previous access form. This does not apply to individuals exclusively using biolD.
« Ifahard key is lost, all related locks will be re-keyed as scon as possible.
= ADC passwords will be changed at least every 90 days for facilitles and 180 days for corporate.

* Itis recommended that all facility medication storage areas utllize badge access.

and appropriately secured, per facility policy. This avent is documented as an ocourrence report {refer to Section XII).

Section Il - Secure Storage

1. Controlled substances in patient cara areas, pharmacy, andfor designated storage areas must be maintained in an ADC or a

locked cabinet stored in a locked area.

2. Controlled substances requiting refrigeration will bie placed in refrigerators connected o the ADG or that will utilize the Remote
Stock function (key to the refrigerated locked container is kept in the ADC or in a designated locked area}. Controlled substances

stored in fres-standing refrigerators must be double-locked.
3. Controlled substances will not be stored in crash carts.

4. Only medications will be stored in the designated locked cabinet that is secured in a locked area,

5. When an ADC is not utilized, recenciliation of controlled substances will big verified by two (2) licensed individualé at the end of

each case or shift, or at close of business.

a. Because licensure is hot required for medical assistants in most states, medications in physician practices wilt be reconciled

by two individuals, at least one of which holds a clinical position in the practice.

6. All controlled substances that have been removed from their storage area (i.e. for procedural use) will be returned to the
designated storage area at the end of @ach case or shifi, or at the close of business as defined in facility policy.

7. Mobile storage devices (e.g., small refrigerators, medication carts, anssthasia carts, epidural carts) containing.controlled
substances must be physically secured, tocked when not in use, and stored in a locked area. Consideration will be given to
utilization of self-locking medication carts.

¢ 8. The procedural reom and other areas where high-risk operative or other invasive procedures are performed are considered
; secure when the suite is staffed by a person that is permitied to have access to controlled substances and staff are actively

providing patient care. When the suite is not in use (2.¢., weekends, holidays, afterhours), it is not considered secure unless one

of the following situations are in place: the facility may choose to lock the entire suite, lock non-mobile carts containing

medications, place mobile carts in a locked room, or otherwise lock drugs in a secure area. If an Individual aperating room is not in

use, the facility is expecied to lock nor-mabile carts, and ensure mobile carts are in a locked area.

9. Patient-owned Cantrolied Medications

* Medications wilf be sent home with family members/pationt repressentative, if at all possible.
a. Patient-owned controlled substances not sent home must be logged and kept in a locked location or ADG.

[ b. Logging the patient's controlled substances consists of counting and verifying the medications by the patient/patient's

representative, when possible, with two licensed staff members, and placing the medications In a sealed famper-resistant bag.

; Medications must not be transported in an open bag or solely in the original vial/container by staff members.
i

¢ These medications will be logged at the time they are received and when they are returned to the patient (see Appendix B -
i Sample Patient Medication Storage Log).

HCA Medication Diversion Prevention Polioy CSGL.MM 003, Retrieved 62/02/2017, Olficlal copy at hitp:Fhea-westfloridahospitel policystat.com/policy/2351357/. Copyright ©
2017 Wesl Florida Hospital

7. A physician may reguest access to confrolled substances for a qualified staff member who will work under his/her direction (e.g..
RN, LPN/LVN, radiology technologist) when working in, as examples, an outpatient imaging center or physician office practice.

* Keypad and combination locks will be changed at minimum once a year; this procedure will be documented with a work order.

1. Any unattended or unlabeled controlted substances must be immediataly reported to the appropriate unit managet, confiscated,
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For facilitios that have a 24-hour pharmasy, the medications will be stored in a secure location in the pharmacy. Facilities without
a 24-hour pharmacy (including those with no pharmacy), will store the controlled substances in a locked area.

Patlant-owned controlled substances need to have a chain of custody from the time of recsipt to the time of return.

If patient-owned controlled substances cannot be returned to the patient, they must be discarded within 30 days post-discharge
(refer to the facility).

!'Section IV - Prescribing
1.

Veerbal orders for controlled substances will be used infrequently. All verbal ordersftelephone orders are to be read back or
repeated back in order to-verify the accuracy of the order, Repeat back is only authorized for use during a code or when read back
is not feasible (e.g., during the performance of an operative or cther invasive procedure).

Only complete orders will be entered into the patient's medication profile. Printed orders must be physically signed by the
prescriber and shall not be processed until the ordering practitioner is identified and the practitioner's authority to order controlled
substances is verified. The ordering LIP or APP will be consulted for unclear orders.

Documentation must be legible and correlate to usage. Orders which are not clearly legible will not be accapled. When orders are
handwritten, blank lines or spacas will not be left on forms that would allow for the insertion of an unauthorized order.

Multiple orders for duplicate indications must have clear administration criteria. (e.g. multiple medications ordered pen for sedation
or pain)

Range orders (e.g. 1 to 2 tabs) without administration criteria are not permitted.

Defaulting attribution of the order to the attending or other practitioner is nat permitted.

If the Health Information Management System (e.g. Maditech, Eplc, ote.) pharmacy madule flags an order as not being recsivad
from an authorized praciitioner, then the chain of command policy will be implemanted to notify the appropriate facility leaders.
Controlled substances will not be dispensed based on that order until the flag is resolved.

Prescription pads and prescription paper wiil be stored in a secured location ahd controlled based on faciity-specific policies and
procedures in order to prevent unauthorized prescribing of prescription medications. Printers used for electronically printing
prescriptions must be secured and inaccessible to unauthorized individuals.

Only authorized staff with prescribing privileges can prescribe controlled substances. The refiliing of a prescription for a controlled
substance listed in Schadule Il Is prohibited [per Title 21 U.S. Cade §829(a)).

Section V - Preparing and Dispensing
1.

Only authorized healthcare providers can prepare and/for dispense controlled substances.

2, Dispensing samples of controlled substances is prohibited.
3.
4

Controlled substances must be removed by authorized staff at the time of administration.

. The authorized staff member who is removing the controlled substance will document the amount removed from inventory via

compulterized system, or master log.

All items to be delivered to patiert care areas will have a printout or form listing the delivery location, item description, and quantity
to be delivered. The printout or form needs fo be signed by both the person removing and delivering the controlled substances.
The delivery person wili count and verify all items prior to delivery. It Is recommended that controlled substances be transported in
a secure manner.

Verification of controlled substances upon delivery must be documanted by both the person delivering and the person accepting
the medication, This practice is recommended, but net required, for ADCs.

During verification, individual controlled substances will be inspected to ensure integrity.

For ADC or primary locked cabinets, the authorized staff member will stock the ADG/locked cabinet and verify the inventory count,
The verification can ocour electronically (e.g. Pyxis CIl Safe Compare Report) or the authotized staff member will print a proof of
delivery reporf. This must be reconciled and signed by the Pharmacist, Administrator or Practice Manager, filed and stored (see
Appendix C for process of reconciling overridden medications).

Only in-date, intact unit dese controlled substances, which are returnad to the controfled substance stock, can be entered back
into the inventory,

Expired controlled substances remevad from the inventory will be placed in a dedicated expired controlled substances drawer/bin
in a locked area.

Facilities must maintain a log of expired controlled substances that is inventoried every 30 days,

For expired controlled substances, the tetal list will be reconciled by the person holding a DEA Power of Attomay (POA) with the
DEA-222 form provided by the reverse distributor, who will send the expired confrolled substances for destruction,
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13. Partially used controlled substances must be sewered, where permitted by state and local water authorities, or disposed of via the

Cactus Smart Sink system.

' Section VI- Adminlstration

1.

The patient will only receive contrelled substances that are procured by the facility in which the patient is being treated. Exception:

Patiants' own medications will only be used for cases where the medication is not available from the local wholesaler, non-
formulary, or continuation s imperative for patient care.

. Gontrolled substances administered via Patient-Controlled Analgesia (PCA) pumps and epldural pumps will be administered only

in locked systems and will be stocked and removed using the ADC or a lacked cabinet stored in a locked area. Facilities will
evaluate other controlled substances an the floor and consider a locking mechanism such as an IV lock box.

The facility will take a systematic approach to reviewing and evaluating areas that have the highest potential for diversion.

Documentation of controlled substance administration based en patient need must be done in a timely manner, as monitored by
the Dispansing Machine Audit Report.

. Documentation of the transactions and volume of controlled substances infused per shift/per case must be readily available, The

documentation process must be specifically addrassed in hospital policy.

- Inventory verification will be performed each time & controlled substanoe is remaved for administration and when retumned, i

unused. If the count is incorrect, the user will create a discrepancy report ar equivalent report to follow the steps in Section VIII -
Discrepancies.

During verification, the individual controlled substance will be inspected to ensure integrity.

A physical inventory of all controlled substances and keys for controlled substances will be performed at a minimum of once
monthly in the pharmacy, ASDs, and physician practices and once weekly on the nursing units, or for cause. The weekly nursing
inventory must be completed by the unit's Nurse Manager/Supervisor or designee. The inventory must be completed for all
controlled substances, insluding those that were not scoessed via ADG during that time frame, and the inventory documented,

When faking controlled substance counts, staffing assignmarits must be taken into consideration, It is highly recommended to
rotate staff members assigned to take controlled substance counts.

Chain-of-custody procedures and decumentation will ke utilized when sontrolied substances are removed by vne person and
administered by another (see Appendix D — Sample Gontrelled Substance Handoff Form),

Fractionating doses of unit use vials is prohibited. Exception: A medication that is transferred from Its parent container to an
appropiiately labeled and secured syringe in order to be administered in fractionated doses during the course of anesthesia,

Section VIl - Controlled Substance Wasting

1.

Wastage must be physically withessed and documented by two (2} licensed individuals (preferably one of whom is an employee
of HCAY,

Any remalhing controlled substance packagad in an amount larger than the dose being administered must ba wasted
immediately; wastage documentation must occur simultanaously.

Wasting of a controlled substance {e.g., remaining PCA or syringe pump IV solution, used folded fentanyl patch, a controlled
substance stored inappropriately) must occur at the end of the drug's use. This must be recorded in the ADC, BCMA, or manual
documentation form, per facility policy

For procedures not involving anesthesia, partially used controlled substances must be wasted immediately after administration or
at the conclusion of the procedure,

: Section VIIi - Discrepancies

1

HCA Medication Diversion Prevention Pollcy CSG.MM.003, Retrieved 02/02/2017. Official copy at hitp:/hen-westfloridaiospital policystat.eom/policy/235 1357/, Copyright ©
2017 West Florida Hospital

Inventory verification will be perfermed each time a controlled substance is removed for administration and when returned, if
unused. If the count is incorrect, the user will create a discrepancy report o equivalent report.

Discrepancies must be addressed during the shiff in which the discrepancy occurred. The manager ar designated facility
employee of the area is responsible for checking for discrepancies by tha end of the shift. Any personnel involved in the
discrepancy must be available as soon as feasible to assist in the resolution.

If the manager is unable to appropriataly resolve a discrepancy, the Director of Pharmacy, Facility Administrator, or Division
Director of Quality Management (for physician practices) must be notified,

If investigation does not result in a resolution, the count will be correcied by two licensed persons. An eccurrence reportivariance
report will be completed if a discrepancy is not resolved.
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5. If resolution does not oocur within 24 hours, the notification of occurrence is presented to the Chief Executive Officer, Physician
Services Group AVP of Quality, or Facility Administrator,

Section IX Medication Diversion Surveillance and Reporting

i
i
i
i
i

1. The CEQ, Administrator, or Practice Manager, along with the Diractor of Pharmacy {Pharmacist in Charge), when applicable, is
responsible for controlled substance oversight, including tracking and reporting of inappropriate controlled substance usage. A
Controlled Substance Manager must be designatad by the CEQ, Administrator, or Practice Manager to oversee the controlled
substanca processes. All suspected or actual diversion must be reportad immediately to the Director of Pharmacy or designee for
hospitals.

2. Each facility must form a Multidisciplinary Medication Diversion Team {MDT) that is charged with developing a coordinated and
systematic approach to prevention and detection of medication diversion or potential tampering. The team msmbers must include
(where available): Pharmacy, Risk Management, Hospital Security, Administration, CNO or ACNO, nursing leadership, ECO, and
Human Resources. Because controlled substance diversion can result in patient harm, the team must be able to assemble
quickly. The multidisciplinary team must mast under the following scenarios:

a. The team must be notified immediately of a suspacted diversion or diversion currently taking place, if there is susplcious behavior,

HCA Medication Diversion Prevention Policy CSG.MM.003, Retrieved 02/02/201 7, Official copy at hitp:#/hea-west loridahospital. policystat,comépolicy/2351357/, Copyright ©
2017 West Florida Hospital

or if the suspect is potentially under the influehce of substances that could impair their performance or judgment. The team must
confer and determine appropriate action within 24 hours,

b. The team must meet, at minimum, cn a monthly basis in order te review audifs and investigation results, and determine the need
for further investigation. Minutes must be recorded and must include attendees, documentation of Appendix E — Controlled
Substances Policy Algorithm requirements, and a recap of individual diversion issues sinca the last monthly mesting (see
Appendix F — Sample Medication Diversion Committee Minutes for minimum agenda requirements. Other agenda items may be
added as needed).

1. Diversion Monitoring and Investigation for Facilities without Diversion Software
&. Locations without medlication diversion surveiliance and reporting software and ADCs (e.g. physician practices) will develop a
specific process for their facility to assist in prevention and detection of controlled substance diversion.

2. Proactive Diversion Reparting and Investigafion for Facilities with Diversion Software .
(see Appendix E — Controlled Substances Policy Algorithm and Appendix G — RxAuditor Divérsion Prevention Guide )

a. In Ambulatory Surgery Centers (ASCs) and physician practices, two (2) licensed individogls will reconcile controlled
substances in the controlled substance log at the beginning and at the end of each day.

b. Meodication overridas should be reviewed daily by a pharmacy staff member to ensure the existence of a valid corresponding
order.

c. The facility shall identify all areas with controlled substance. In such areas, a concurrent audit-and reconciliation process will
be established to monitor controlied substance usage on & daily basis. For example, it is preferred that facilities establish
standardized patient-specific "kits" of centrolled substances be issued to sach authorized LIP, APP for use duting the case.
Anesthesiclogist-specific kits are-acceptable but not preferred. Each LIP/APP is responsible for docurmenting controlled
substances removed from the "kit" on a "kit" [ag, including doses administered and wasted on each patient. The controlled
substance kit and the designated Controlled substance Record must be returned to the designaied area. The LIP/APP must
verify via signature, date, and time that the contents of the controlled substances kit have been verified and cheched against
the Controlled substance Record or Anesthesia Administraticn Form., Any discrepancy discovered must be resolved during
the return pracess. Failure to do so may result in loss of privileges to sign out controlled substances. If a discrepancy cannot
be resolved (e.g., cause cf discrepancy cannot be determinad}, the nurse manager or designee must be notified and this
must be reported immediately to the Multidisciplinary Medication Diversion Prevention Committee Lead.

¢, Monthly Review - for areas without ADC access or documentex cutside ADC
(including ancillary patient treatment areas)

* Daily Tracking: recorded on sequentially numbered forms Issued by Pharmacy from the locked cabinet and returned to
the pharmacy or desighated area at the end of each work day. When vatriation in the number of doses of the medication
administered is identified, further investigation must be initiated to determine why the variation occurred. These findings
must be documented in the Centrolled Substance Medication Audit document and reported at the Multidisciplinary
Diverslon Meeting.

Each facility must perform & minimum of two (2) controlled substance audits per month in every area with no access to ADC. The
medicalions may be selected randomly but must include one of high volume. The second audit may be for ane of high or low
volumes.

» Each audit will use at least a 48-hour period of retrospective review.

Facilities may choose to condust their audit simultaneously for all locations or may tonduct the audits at different times for each.
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+ Nursing reviews will include the technique of "Velocity Audits" whete the volumes of use of the medication under review are
examined for each Individual adminisiering the medication to identify individuals with a high administering volume (see Appendix
H — Velocity Audit Form).

o Audit results must be farwarded to the facility person retaining all audit records.

! Section X — Anesthesia and Operational Medications (OR and other Anesthetizing Areas)

1.

110,

11,

12,
13,

14,
15.

18,
117,
(18,

g,

20,

i21.
122,

HCA Medication Diversion Prevention Policy CSG.MM.003. Retrioved 02/02/2017, Official copy at htip:/#hea-westlloridahospital policystat. com/poliey/2351357/. Copytight ©
2017 West Florida Hospital

The facility-defined method for obtaining controlled substances and wasting controlled substances must be followed without
exception.

. The patient will only receive controlled substances that are procurad by the facility in which the patient is being treated.

. Conirolled substances (patient-specific kits) must be dispensed for individual patient use. Anesthesiologist-specific kits are
acceptable, but not preferred.

. Wastage must be physically withessed and documented by two (2) licensed individuals (one individual should be a hospital
employee) in real time cr no longer than conclusicn of the case, Unused products prepared for a specific patient must be
destroyed upon the cancellation or conclusion of the case.

. For fractionated doses, medications can be transferred from thair parent container to an appropriately labeled and secured
syringe in order fo be administerad during the course of anesthesia.

. All discrepancies will be resolved by the pravider by the end of tha provider's shift.
. Documentation must be legible and correlats to medication usage.

- All discrepancies must be tracked, using the QI/PI process, by provider, for trending and identification (as defined by the Medical
Execufive Commitfee) and reported te the Multidisciplinary Medication Diversion Team.

. No medication can be left unatiended or without a licensed professional, All medications prepared in advance for the next patient
must be locked and securad at all times,

When medications ate drawn up and not administared immediately, medication syringes must be labeled to Include: name of
medication(s), strength, quantity, diluents and volume, date and time.

Staff, LIPs, and APPs are not allowed to bring items such as bock bags, briefcases, duffel bags 6r any other type of item into R/
invasive procedure settings. Other items must be storad in a locker. If items {lke a nerve stimulator or pocket reference book are
needed they can be brought into the OR in a clear Ziploc bag and kept in blaiii view.

The Chief of Anesthesia/designes or ASC Medical Director will assume respansibility for informing all anesthesia staff of these
rules and their enforcement prior to granting of clinical privileges.

Consideration for use of an anesthesia ADC in each operating room suite of, at minimum, a centralized operating room ADGC is
recommended.

Cantrolled substance kits will have two independent checks prior to dispansing.
Sign-out Process

a. Standard controlled substance kits are signed out from the ADC, pharmacy department, or controlled substance storage
area,

b. When obtaining the controlled substance kit, anesthesia personnel must verify the contents of the kit. Once obtained, the
anesthesia provider is responsible for controlled substances that they sign out.

The controlled substance kit will remain locked and secured when not in use.
Reconciliation of medications used during procedures is the responsibility of the practitioner ending the procedure,

All controlled substances used must be documented electronically or on the designated form (e.g. Anesthesia Record). Persons
administering medicaticns are responsible for recenciling all drug totals {!e., total administered and amount returned, when
applicable).

Hand-off of controlled substances must be documented in the Anesthesia Record or designated form, should an Anesthesia
Record not be utilized. Fer hospitals, all hand off records must be sent to Pharmacy (see Appendix D — Sample Controlled
Substance Handoff Farm).

Anesthesia personnel are not permitted to dispense, loan, or exchange controlled substances to other anesthesia parsennal from
their kit, except in an emergency as defined by Medical Staff Rules and Regulations. Any additional controlled substances needed
must be checked out from the pharmacy, ADC, or controlled substance storage area. If an ADG is not used, the controlled
substance removed must be documented on the facility-designated form.

All unused, unopened controlled substances must be returned to the designated location.

Medication Refum Process
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23,

124,

25,

26,

a. The coritrolled substance kit and the facillty-designated form (e.g: Anesthesta Record) must be returned to the designated
area.

b. Anesthesia personnel must verify via signature, date, and time that the contents of the controlled substance kit have been
verified and checked against the facility-designated form (e.g. Anesthesia Record).

¢. All discrepancies must be resolved during the medication return process. Failure to do so may result in loss of privileges to
sign out controlled substances.

d. Ifa discrepancy cannot be resclved {/.6., cause of discrapancy cannot be determined), the OR Director, or designated
hospital employee, must be notified and thls must be reported immediately to the Multidisciplinary Medication Diversion
Prevention Commitiee Lead.

Tracking of frequent discrepancies for frending and identification of individuals will be ongoing and reported to the Departmant
Head {e.g. Chief of Anesthesia, CMO or designes) and Multidisciplinary Medication Diverslon Prevention Committes,

Auditing
a. Audits of the OR record compared to the facility-designated form or Anesthesia Administration Form will be conducted on ten

percent of all cases, including a representative sample for each anesthesia practitioner. If tampering is suspected, qualitative
and quantitative testing will be performed.

Testing of returned controlled substances

a. When applicable the Department of Pharmacy or designated person will randomly fest the contents of returned syringes from
the invasive procedure areas.

b. The results will be recorded and compared against control values,
Review of results

a, When applicable, the pharmacy department will review inconsistencies fuund'in the auditing process or toxicology testing
process with the Chief Medical Officer or a desighee.

; Section X1 - Propofol

Facilittes or entities using propofol wi'll'strictly apply all previously addressed and applicable sections of this policy and procedure to
. ensure:

oA

b

All propofol is to be stored in a locked location.

All propofol dispensed to anesthasiologists/CRNAs/anesthesia asslstantsiqualified anesthesia providers is to be counted and
logged as is routine with all controlled substances.

All propofol administered is to be documented on the fagility-tdesignated forn (e.g. Anesthesia Record).

All propofol wastage is to be observed ahd decumented utilizing the routine method for wastage of controlled substances,

. Ordering, wasting, administering, documenting, tracking, and raconeiling of propofol will be addressed the same as other

controlled subsfances.

Prapafol must be treafed as a controlled substance but should not ba included in the facility's biennial inventory of controlled
substances (required by the DEA). A separate inventory should exist for non-DEA specified controlled substances,

Section XIf - Policy Monitoring and Auditing

Monitoring of the HCA Medication Diversion Prevention Policy will occur bi-annually {with an increment of not less than 4 months
between audits) by the Division Directers of Pharmacy or their designee. Auditing of policy compliance will oceur through
Compliance Process Reviews by the Corporate Ethics & Compliance Department, Quality Review System Surveys by the Clinical
Services Group, and Internal Audit and Gonsulting Services.

1. Al auditing requirements must be overseen and enforced by members of the Multidisciplinary Medication Diversion Team
and the facility administration desighee.

2. The facility-defined QAP mechanism will be utilized for tracking cccurrence reports, based upon staff member. Results wil
be reported to the Multidisciplinary Medication Diversion Team.

3. The initial oceurrence will result in coaching/ceunseling by the manager. Individuals with Professional Service Agresments
(e.g. physicians, LIPs, APPs) are held to the conditions of the contract, which supersedes the Medical Staff Bylaws. A
subsequent occurrance for these individuals will necessitate a referral to the Medical Executive Committee for quality/peer
review subject to the individual's current term of appointment cr reappointment. Initial ocourrences for clinical {e.g. nursing or
phamacy} or non-clinical staff cccurrences will be addressed through thelr supervisar using established fallity policy and
procedure; subsequent ccourrences will result in progressive corrective action.

4. Each facility will identify the laws regarding APPs and controlled substance prescribing and ensure the state laws are being
followed (defined in CSG.MM.001).

HCA Medication Divorsion Prevention Policy CSG.MM.003, Retrieved 02/02/2017. Official copy at http:/hoa-westtloridahospital.policystat.com/policy/2351357/. Copyright ©
2017 West Florida Iospital

Page 7 0f 13

044



*"HCA Physician Servicas Group will develop a policy/addendum that specifically addresses madication diversion prevention in the

! unique cfinical setting of Physician Practices after the publication of this policy. Physician Practices will be held to the sfandard of the

- poficy spacific to them upon its release.

:"If any member of the Multidisciplinary Medication Diversion Team does not feel that all parties in the facility are meeting their

- responsibility, this is to be escalated directly to the CEQ, if the (ssua is not resolved the Division President needs to be nolified." :
|~ Mike Marks
- CFO, National Group |

ACRONYMS AND DEFINITIONS

1Staff - As appropriate to their roles and responsibilities, all pecple whe provide care, treatment, and services in services in the organization,
including those receiving pay (e.g., permanent, temporary, and part-time persennal, as well as contract employees), volunteers and health
profession students. The definition of staff does not include licensed indepsndent practitioners who are not paid staff or who are not contract
employees. (May be subject to individual organization additions of specific staff.)

2LIP — Licensed Independent Practitioners (physician, dentist, podiatrist, with a valid DEA registration specific to the State of which the facillty is
located and a State controlled substance registration 1s applicable.
3 APP — Advancs Practice Professional (physician assistant [PA] or advanced practice registered nurse [APRN, GRNA,CNM])

4 ADC - Automated Dispensing Cabinet

. REFERENGES:
! 1. AAAHC

2. CMS §416.48 cfc: Pharmaceutical Services

3. CMS §416.48a, Standard: Administration of Drugs |
. 4. CMS Conditions of Participation — §482,23 Nursing Services ‘
5. CSG.MM.00H Controlled Substance Monitoring Policy
: 6. CMS Conditions of Participation — §482.25 Pharmaceutical Services

7. CMS Conditions of Participation -§482,25 b,2,jii

8. DEA 21 CFR Part 1301
i 9. E&C Alert #28
110, QM.003

11. The Joint Commiséion, Camprehensive Accreditation Manual, 2009 Edition

APPENDIX A - SAMPLE AUTHORIZATION/ACCESS FORM

. LAST NAME FIRST NAME 3.4 USER ID (vorified by___)

Check cabinet to indicate authorized privileges:
NURSING/CRNA ACCESS

STAFF NURSE

NURSING INSTRUCTOR (List Institution: )|

STAFF NURSE (Medications only-no controlled substances)
NURSE MANAGER/CHARGE NURSE/NURSE SUPERVISOR
CRNA

PHARMACY ACCESS

SYSTEM ADMINISTRATOR

PHARMACIST

PHARMACY TECHNICIAN

PACKAGER

OTHER

HCA Medication Diversion Provention Policy CSG.MM.003. Rotrieved 02/02/2017. Official cony af htip:/lica-westforidat pital.policystat.com/policy/2351357/. Copyright @ Page B of 13
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* Qualifications {trainingficensure), competencies, and potential task delegations for individuals given

access to controlled substances must be verified and documented prior to granting of access.

(spacify)

Is user an amployee? YES NO

if NOT an employee, when will access expire? Date;

(Note: maximum access is 1 year, unless contract expires earlier - all users requira new agreement annually).

AUTHORIZING SIGNATURE TITLE DATE
My signature below verifies that | have read and understand the statement below:

"The above access is used to access medications only for patients. 1 have a USER ID (3-4 ID) and & PIN number for ADC access, Key for
locked cabinet. The first time | access the ADC, | will change my PIN to something only | know. (NOTE: This PIN number is not recorded in the
system and therefore cannot be retrieved by any other user),

| understand that in combination with my PIN, the above access code will be my electronic signature for all transactions in the system. It will be
used to track all transactions and permanently attached to ths transactions with a date and time stamp. These records will be maintained and
archived as per policies of HCA, and State and Federal Laws and Regulations. | understand that to maintain the integrity of my electronic
password, | cannot give this password to anyone. Allowing ancther individual to use my 3-4 ID and PIN number in the ADG will result in
discipline as per applicable Information Security Policies and Procedures.”

USER SIGNATURE DATE

 PRIVILEGES GRANTED BY:
| DATE:
: VERIFIED BY:

| TEMPORARY USER EXPIRATIGN DATE:

- R

THIS INDIVIDUAL IS NO LONGER PERMITTED ACCESS TC ACUDOSE-RXAND MUST BE REMOVED FROM THE SYSTEM
ON THE FOLLOWING DATE :

AUTHORIZED SIGNATURE DATE
APPENDIX B — SAMPLE PATIENT MEDICATION STORAGE LOG
PATIENT'S MEDICATION STORAGE LOG

To Be éompléted By Nursing Y By Pharmacy

To Be Compieted By Pharmacy i

Medlcation | Controlled Substance Location Of Dispensing ; Gontrolled Substances ‘
! (Drug and Medication ' Patient's ; |
i Strength) (UD, PA, NV*) | Own ' j
; Quantity Nurse / Patient or Patient | Quantity : Medication ‘Nurse/ : Quantity . Patlent or
Received By | Representative Initials | Recelved By (YorN) !Pharmacy ; Returned To | Patient
Nurse Pharmacy ‘ | Staff Patient or : Representative
3 :Initials | Patient : Initials
} ; | Representatlve* *
/ i
/ ‘ o
; :
/ :
; il i e
/ ‘ = '
/ ‘ /
! i
HCA Medicalion Diversion Prevention Policy CSG.MM.003. Retrieved 02/02/2017. Official eopy at hilp:/hea-westfloridubospital policystal.com#poliey/2351357%/, Copyright © Page 5 of 13
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: Medication(s): ;

Recorded By: Date; Patient Information

Delivared To Pharmacy By:  |Dater_____ )

Received in I;;l;rma;cg by T Date:- h

Eil;licizrked-up By: B - Date:

White Copy: Pharmacy, Yellow Copy: Attach to medlcations, Pink Copy: Chart
Patient medications not clalmed within 30 days of discharge will be destroyed.
Driver's License required for conirolled substances clalmed by someona other than patient
*UD = Unit Dose Area, PA = Packaging Area, NV = Narcotic Vault

APPENDIX C - PROCESS FOR RECONCILING OVERRIDDEN MEDICATIONS

+ Print the Profile Override Repart from Pyxis cengole daily
» Pharmacy Direcior or designee must review Profile Override Report daily
* The review of this document includes:

* Ensuring all overrides of controlled substances have an order from a provider in Meditech
* Must also ensure that nursing dosumentation is petformed regarding adminlstration of the overridden controlled substances

+ The Pharmacy Director or designee must sign and date report upen completion of review
* The reviewed Profile Override Reports will be maintained for a period of ohe month

* Records older than one month should be sent to document storage

' APPENDIX D-SAMPLE CONTROLLED SUBSTANGE HANDOEE FORM
' (Original to be maintained in Pharmacy.)

i Controlled Substance Chain of Command i

' Medication | Amount Nurse Signature/ * LIP/APP Signature | Amount | Nurse Signature/ | LIP/APP Signature/
I} Added Dispensad Time ; Time | Wasted { Time i Time :
| At handoff . At handoff : :

= Fentanyl ' ‘ i

+ Versed . : '

N F N N L _ i b L

- Propofol :

- Cocaine o

Date:

APPENDIX E - CONTROLLED SUBSTANCE POLICY ALGORITHM

: Refer to Appendix E1-4 Checklists, which are specific to nursing and pharmacy, for more information.

[ICA Medication Diversion Prevention Pollcy C3G.MM.003, Retrieved 02/02/2017. Official copy at hip:/hea-westfloridahospital policystat.co /policy/2351357/. Copyright © Page 10 0f 13
2017 Wext Florida Hospital
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APPENDIX F ~ SAMPLE MEDICATION DIVERSION TEAM MEETING MINUTES

Note: these are the required agenda items for the meeting — other items may be added as needed.

HCA Medication Diversion Prevention Policy CSG.MM 003, Retrieved 02/02/2017, Offtcial copy at hitp:#lea-westfloridahespital.policystat.com/policy/235 1357/, Copyright ©

2017 West Florida Hospilal
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Medical Center: Med:catlon vaersnon Team Meeting Minutes '

Date
| Toplc Discussion i Conclusion/ Actlon/Follow-Up
1 ; Recommendation (include specific details,
, ! responsible individual, E
: . and completion timeline) :
Call to The Diversion Commlttee met in the ; called the Informational
Order : | Gonference room as part of the monthly requirement. meetlng to order at
i pm
Atlendees ‘
Old a. discussed the February 2015 nursing audit compliance. | Onlyo unit that was not
Business The compliance for nursing was as follows: | 100% compliant with Rx |
i Auditor audits was :
° 5Std Dev4 -4.9: i :
| ——
> Std Dev 3-3.9: A Rl was completed with
b. discussed that we had ____ DEA 106 forms | 8ach DEA 106 Fonm
completed since our last meeting in filed.
+ Date \
¢+ Description of ccourrence |
+ Date
!« Description of ocourrence
 New . reviewed the users who were grealer than 5 standard | ———{Sers groater than |+ Review Actions/
; Business deviations above the mean, These were complsted within 72 | & Std dev required Follow-up Items
hours. The list included __users with no follow-up required. addltional follow-up. from previous
: March Inventory of Pyxis month
: b. discussed an improvement in attention to the Rx Audstor non-compliance:;
reguirements. List units
G. also highlighted the improved compliance with April Inventory of Pyxis
inventarying the pyxis as being essential o diversion non-complianca;
prevention. : List units
 The March compliance was __ % and April compliance was
i____%. Inventory fallouts are reported on a weekly bas:s
; Open P L:st/descrtbe drscusslon toplcs
s Forum
Adjourn adjournad the meeting at __pm

APPENDIX G: RXAUDITOR GUIDE

The Rx Review Drug Diversion Detection Guide may be accessed through the RxAuditor Report. The file is embedded within the
report and provides a step-by-step audit guide for diversion detection with RxAuditor software.

APPENDIX H: VELOCITY AUDIT FORM

Audllur Name: Manager Signature/Date:

R o [ — Y S———

. Part 1 Re\new documentailon based off RX Audltor Dlverslon Index repart. Rev:ew data for inappropriate documentatlon or trends that
may indicate

susplclous acllwty of staff noi following

| procedures.
‘Name | Chart Discrepancies? | Comments & Action taken -
{of User | audits
cunducted?
{ Y N Y N NA
I lyn Y N NA
: YN Y NNA

HCA Mcdication Diversion Prevention Policy C8G.MM.003, Relrieved 02/02/2017, Officlal copy al http://hoa- westiloridahospital, po]lcyatat cum.’pullcy&?:SlSS'H Copyright © Page 120l 13

2017 West Florida Hospital
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‘

Part II Randomly select at least 5 patlenfsltransactlons durmg the 48 hr peﬁo& and compare it to the physician order and the

i administration record. Include a high volume and a low volume drug. Gonfirm that the employee was schedulad to work during the

transaction.
iDrug | Name of Transachon User i Patient Is thera a s the Is the Is the dose | Is waste Comments
i | Name | User date/ time scheduled ; initials : physician i prascriber | amount given immediately : & Actions
i ‘ (Circle to work? | order? | name tremoved | documented | documented? ! Taken
High | : {legible? | appropriate | in eMAR?
| Volume ! (copy for the :
;& Low 5 ‘ orderif ! dose ;
! Volume ; i No) ordared? ‘
: Drugs) ; | |
[ o - - s : P - A
; YN i -YN YN YN YN Y N NA i
YN 1 YN YN YN YN YNNA |
YN YN YN YN YN YNNA
YN YN YN YN YN YNNA | ‘
YN YN Y N YN YN YNNA !
Part i Were lhe controlled substances inventeried per policy (Weekly for YN Comments &Actlons Taken

AcuDose/Pyms areas, Per policy for non ADM areas)?

Part IV:; Ware any dlscrepanmes durlng the audit perlod appropnateiy resolved'?

YN NA Comments & Actions-Taken:

Part V: Waste buddy sumimary reviewed? Include date

Y N NA Comments & Ac*tiéns Taken:

Part VI Are Prescriptlon pads and paper secured'?

Y N NA Comments & Actions Taken:

WI revision dates:

§M18/2016

%ttachments:

| o
Approval Signatures

Approver Date
Frangcis Lauro; CMO 5/18/2018

Sonia Lott: Director, Pharmacy  4/26/2018

image1.jpg
image?.jpg
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons
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456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

From: Christine Shorette

To: Lanier, Ben O

Subject: Record request

Date: Tuesday, February 07, 2017 1:37:07 PM
Attachments: 2-6-17 17-002255.pdf

Please see the attached.

Thanks!

Chwistine Shoveitte

Criminad Recovds Techmiciouv
Criminal Recovds Sectionw
Escambiov Couwnty Sheriff' s Office
1700 West Leonowd Street
Persacola, FL 32501

(850) 436 -9501 Office

(850) 436-9784 Fax

cashorette @escambiaso.com

This message contains confidential information and is intended only for the individual named. If you are
not the named addressee, you should not disseminate, distribute or copy this email. Please notify the
sender immediately by email if you have received this email by mistake and delete this e-mail from
your system. Email transmission cannot be guaranteed to be secure or error-free as information could
be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. The sender,
therefore, does not accept liability for any errors or omissions in the contents of this message, which
arise as a result of email transmission. If verification is required please request a hard-copy version
from the Escambia County Sheriff's Office, 1700 W. Leonard St, Pensacola FL 32501. ECSO home

page: hitp://www.escambiaso.com/.
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OFFICIAL RECORD TO: PUBLIC
FROM: CRIMINAL RECORDS - CAS 2/6/2017
REDACTED PER FSS 119.071(5){a); 119.071

OFFENSE REPORT ESCAMBIA COUNTY SHERIFF'S OFFICE
ECSOUORFORSS _ __ PrinicdOn: 02062017 @ 113
Offense Number OfenseDescnptlon S S " CAD IncidentNo
ECSO170FF(02255  79-0 THEFT: GRAND ECSO17CAD017940
Range of  01/19/2017 15:56 Reported Arrived Completed
Occurrence: 01/19/2017 138:56 01/23/2017 15:56 01/23/2017 17:51 01/23/2017 18:24
ADDRESS OF OCCURRENCE

No. Di  Street AL City ST Zip

8383 N DAVISHWY PENSACOLA FL 32514

(GEO) (Latitudc / Longitude) '
Busmcss WEST I‘LORIDA HOSPITAL MBI ID: ECSO12MBI000247
Business Type: Victim
No. Di  Street A/L City ST Zip

3255 POTTER ST. PENSACOLA FL
(GEQ) (Latitude / Longitude)

- - - 6/0
PERSONS
[RP/REP PERSON] MNIID: ECSO16MNI051141
Last Pirst Middle Tile R S DOB Age
TEMPLETON PAMELA LANE W F 04/12/1957 59
Hgt Wgt Eyes Hair 1D, No. St Type Ethnicity:
504" 150 BLU BLN T514672576320 FL. DL
Residence: Within jurisdiction
Extent of Injury: Verify For Rape Exam:No  Treated For Rape Injury: No
General Appearance:
Demeanor:
Clothing:

Clothing Description:
Probable Destination:
Birth Location: * none reported *
Address:
751 PENSACOLA BEACH BLVD Apt/Lot; T3 PENSACOLA BEACHFL 32561
Qccupation:
Business: WEST FL HOS, Job Title: PHARMACY MANAGER

CHARGES/OFFENSES

Statute: 812,014.2¢13 Counts : 1 UCR: 230D NCIC:
Charge: LARC
Desc : GRAND THEFT OF CONTROLLED SUBSTANCE
General Offense Code... (GOC) : N Not Applicable
Arrest Charge Level....{ACL): F TFelony
Atrest Charge Degree..{ACD): T Third Degree
Arrest Offense Number (AON) : 2399

ECSO170FF802255 Page1 of3 [ ADTOMLINSON 01/23/2017 18:35 ]
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OFFICIAL RECORD TO: PUBLIC
FRCOM: CRIMINAL RECORDS - CAS 2/6/2017

REDACTED PER FSS 119.074(5)(a); 119.071
OFFENSE REPORT ESCAMBIA COUNTY SHERIFE'S OFFICE

ECSO170FF092255 Printed On:  02/06/20%7 @ 14:13
Weapon

Location Category Non-residence
Location Type Hospital

Location Description West Florida Hospital
Location Status

Number of Premises Burglarized ]

Target - Inventory

Entry Method

Point of Entry (POE)

POE Visible From

Point of Exit

Suspect Actions . - Teok Ttems- Other
Circumstances

Weather - Unknown

Lighting Condition Unknown

Security Used

Crime Scene? : No

IfNO, Explain : See narrative

Crime Scene Officer:
Physical Evidence Collected: X

i A2 i T

Code Article Model Ne. Brand Value

E STATEMENT $0.00
Description Quantity
VYOLUNTARY STATEMENT WITH ATTACHED WORD DOC 1
NCIC Code Serial No. Owner Applied Number Receipt Number
Code Article Model No. Brand Value

8 MISCELLANEOQUS ITEM $1.00
Description Quantity
HYCODAN SYRUP,100 MIL 1
NCIC Code Serial No. Owner Applied Number Receipt Number

TOTALS - S: $0.00 L: $0.00
D: $0.00

<N TIVE

DATE _ TIME TYPE OFFICER REPORTING CALI.# REPTAKER _ EDII'DATE EDIT TIME

Ti232017 T 18:357 T T INITIAL T 77T 77T FAWCETT, DRAKE THOMAS ™~ "F05~ ~ ~ "ADTOMLINSON 17232017~ 2057 ™77~
Status: APPROVED SHORETTE, BRIAN ERIC 17232017 22:03

CAD INCIDENT DISPOSITION CODE: [79-0] [ B][ 0] ]

On 1/23/17, at approximately 1705 hours, 1 was dispatched to 8383 N Davis Hwy,
West Florida Hospital, in reference to a petit theft,

Upon arrival, 1 made contact with RP/Pamela Templeton who provided the
following sworn statement. On Thursday, 1/19/17, a Dr Arial Fernandez had called the

ECSO170FF002255 Page 2 of 3 [ ADTOMIINSON 01/23/2017 18:35 |
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OFFICIAL RECORD T‘O: PUBLIC
FRON: CRIMINAL RECORDS - CAS 2/6/2017
REDACTED PER FSS8 119.071(5)(a); 119.071

OFFENSE REPORT ESCAMBEA COUNTY SHERIFF'S OFFICE

ECSO170FF (02255 Printed On:  02/06/2017 @ 14:13

pharmacy wanting to write a prescription for himself for 100 milliter of Hycodan syrup, a
controlted substance. RP/Templeton's pharmacist then told Dr Fernandez that they were not
licensed to dispense to outpatient, and that he would have to find somewhere else.
RP/Templeton stated that later in the night, Dr Fernandez entered a Mycodan syrup order for
a patient, and a unit employee later identified as "Bradley Mitchell” (a hospital unit clerk)
came to the pharmacy to pick up the dose. The dese is not documented as given and was not
returned to the pharmacy. The patient the dose was for was "intubated." "Bradley
Mitchell" had picked up the medication and then handed it to Dr Fernandez. The patient's
nurse was not aware that Dr Fernandez was writing the order. RP/Templeton then stated, "It
is very unusual for a physician te take a dose of medication te give to a patient. It is highly
unlikely that an intubated patient needed a cough syrup." RP/Templeton then stated the cost
of this medication is approximately $1.

RP/Templeton then stated that at this current time, the hospital did not wish to
pursue any charges and that they would be taking care of the matter through the hospital
legal system. RP/Templeton further stated this was for reporting purposes only.

RP/Templeton stated that the hospital might have of this incident
and that she would cali the hospital on a later date if any of this incident was

The voluntary statement completed by RP/Templeton will be turned in as
evidence,

Total time spent: 1 hour 45 minutes.

< END OF NARRATIVE >

Inactive - Other |# Clearances 0 ¥05  FAWCETT, DRAKE THOMAS
Clearance Date L/CHF/PROF STANDARDS/TRAINING/FTO/
WarrJAr, No, |Clearance Type
Except. Clear. Type *Forward for Approval / Followup To :
Age Classification L/OPS/US/NO

Supervisor APPROVED
BRIAN ERIC SHORETTE

Case Screening Supv. Investigator

Yes
Date Time No
01/23/2017 22:03

Concur
PtIF/U | No Date Time
No

ECSOL70FF002255 Page3of 3 [ ADTOMLINSON 01/23/2017 18:35 ]
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

6/19/2020 Ariel Fernandez | ABIM.org

American Board \
of Internal Medicine®

ARIEL FERNANDEZ

TODAY'S DATE

Jun 19, 2020

ABIM ID

306308

CURRENT CERTIFICATION STATUS:

Not Certified

INITIAL CERTIFICATIONS:
Internal Medicine: 2009

https://www.abim.org/verify-physician/Fernandez-Ariel-UIBM1BnCz0E=.aspx 1/2



6/19/2020 Ariel Fernandez | ABIM.org

Important information regarding the physician
verification tool.

« Most diplomates certified prior to 1990 are not required to participate in MOC but are strongly
encouraged to do so.

» All ABIM certifications issued in 1990 (1987 for critical care medicine and 1988 for geriatric medicine)
and thereafter must be maintained through ABIM's MOC program.

« ABIM's website serves as primary source verification.

« Diplomates are publicly reported as participating in MOC for all certifications as long as they
are participating in MOC for one certification area.

« Physicians are publicly reported as inactive if they were once certified by ABIM but now, for non-
disciplinary reasons, they no longer have an active medical license in any jurisdiction.

« Certification status is updated to this system within 5 days of notification to the physicians. Data
elements, such as name changes, are updated in ABIM's records within 24 hours of being processed
by ABIM.

« If you do not find your physician or they are listed as not certified, they may be certified by another
board of the American Board of Medical Specialties. Please check www.certificationmatters.org
<http://www.certificationmatters.org> . Additionally, information on Allergy and Immunology, Clinical
Laboratory Immunology and Diagnostic Laboratory Immunology diplomates can be now found at
www.certificationmatters.org <http.//www.ertificationmatters.org> .

© 2020 AMERICAN BOARD OF INTERNAL MEDICINE
510 Walnut Street, Suite 1700, Philadelphia, PA 19106

https://www.abim.org/verify-physician/Fernandez-Ariel-UIBM1BnCz0E=.aspx 22



6/19/2020 FL DOH MQA Search Portal |

= Department of Health
HEALTH

ARIEL FERNANDEZ
License Number: 0S10629

Data As Of 6/19/2020

Profession Osteopathic Physician

License 0S10629

License Status NULL AND VOID/

License Expiration Date 3/31/2018

License Original Issue Date 04/08/2009

Address of Record If further information is needed, please contact the

Department of Health at (850) 488-0595.
UNITED STATES
Controlled Substance Prescriber (for the Treatment

N
of Chronic Non-malignant Pain) ©
Discipline on File No
Public Complaint Yes

The information on this page is a secure, primary source for license verification provided by the Florida Department
of Health, Division of Medical Quality Assurance. This website is maintained by Division staff and is updated
immediately upon a change to our licensing and enforcement database.

https://appsmqa.doh.state.fl.us/MQASearchServices/HealthCareProviders/LicenseVerificationPractitionerPrintFriendly?Licind=9964&Procde=1901 11



6/19/2020 FL DOH MQA Search Portal |

Department of Health
HEALTH

ARIEL FERNANDEZ

License Number: 0S10629

Profession  Osteopathic Physician
@ License Status  NULL AND VOID/
Year Began Practicing  Not Provided
License Expiration Date  03/31/2018

The practitioner is not obligated to update their profile data.

Primary Practice Address

ARIEL FERNANDEZ

2950 CLEVELAND CLINIC BLVD
WESTON, FL 33331

UNITED STATES

https://appsmqa.doh.state.fl.us/MQASearchServices/HealthCareProviders/PractitionerProfilePrintFriendly?Licind=9964&ProCde=1901

7


http://appsmqa.doh.state.fl.us/MQASearchServices//LicStatus.html#NULL+AND+VOID%2f

Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2017-01439

ARIEL FERNANDEZ, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ariel Fernandez, D.O.
1615 30" Street N.W., Unit 30
Bemidji, Minnesota 55601

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist IlI
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2017-01439

ARIEL FERNANDEZ, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ariel Fernandez, D.O.
684 N.W. 127th Avenue
Miami, FL 33182

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist IlI
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2017-01439

ARIEL FERNANDEZ, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: West Florida Hospital
8383 North Davis Highway
Pensacola, Florida 32514

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. The respondent is NOT
REQUIRED to be present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist Il
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2017-01439

ARIEL FERNANDEZ, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ariel Fernandez, D.O.
2950 Cleveland Clinic Blvd.
Weston, Florida 33331

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist IlI
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

From: Peace, Christa

To: "fernana@ccf.org"

Subject: Notice of Hearing

Date: Tuesday, July 28, 2020 1:11:28 PM
Attachments: Ariel Fernanez okn.pdf

Ariel Fernanez aor.pdf
Ariel Fernanez cl.pdf
Ariel Fernanez ea.pdf

Greetings,

Your Determination of Waive will be heard at the August 21, 2020, Board of Osteopathic Medicine
video/teleconference meeting. You are not required to attend this meeting. Please see the attached
correspondence.

Thanks,

Christa Peace

Regulatory Specialist Il

Department of Health/ MQA/HCPR

Board of Acupuncture,

Board of Osteopathic Medicine,

Board of Speech-Language Pathology & Audiology
Direct Line (850) 617-1964

Direct Fax (850) 921-6184

Christa.peace@flhealth.gov

How am | communicating? Please contact my supervisor at Carol Taylor with any questions
or concerns to comment on my customer setrvice.

Medical Quality

Mission: To protect and promote the health of all people in Florida through integrated
state, county, & community efforts.
Vision: To be the Healthiest State in the Nation
Values: Innovation: We search for creative solutions and manage resources wisely.
Collaboration: We use teamwork to achieve common goals & solve problems.
Accountability: We perform with integrity & respect.
Responsiveness: We achieve our mission by serving our customers & engaging our partners.
Excellence: We promote quality outcomes through learning & continuous performance
improvement.


mailto:Christa.Peace@flhealth.gov
mailto:fernana@ccf.org
mailto:Christa.peace@flhealth.gov
mailto:Kama.Monroe@flhealth.gov





Purpose: To protect the public through health care licensure, enforcement and information.
Focus: To be the nation's leader in quality health care regulation.

PLEASE NOTE: Florida has a very broad public records law. Most written communications to or from State officials
regarding State business are public records available to the public and media upon request. Your email communications may
therefore be subject to public disclosure.



Ron DeSantis

Mission: Govemor

To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts. Scott A. Rivkees, MD

State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

MEMORANDUM

TO: Kama Monroe, Executive Director, Board of Osteopathic Medicine
FROM: Kimberly L. Marshall, Assistant General Counsel

RE: Determination of Waiver

SUBJECT: DOH v. Ronald Shelley, D.O.

DOH Case Number 2019-39402

DATE: May 18, 2020

Enclosed are materials in the above-referenced case to be placed on the agenda for final agency
action on the August 21, 2020 board meeting. The following information is provided in this regard.

Subject:
Subject's Address of
Record

Enforcement Address:

Subject's License No:
Licensure File No:

Initial Licensure Date:
License Status:

Board Certification:
Required to Appear:
Current IPN/PRN Contract:
Allegation(s):

Prior Discipline:

Probable Cause Panel:

Subject's Attorney:
Complainant/Address:

Ronald Shelley, D.O.

Post Office Box 127

Belleview, Florida 34421

(352) 245-2288 Telephone

Post Office Box 127

Belleview, Florida 34421
%k %k %

5820 SE Lillian Circle

Belleview, Florida 34421
%k %k %

11331 SE 73rd Court

Belleview, FL 34420

1648 Rank: DO

690

7/1/1967

Clear, Active

None

No

None

§456.072(1)(q), F.S. (2017)

No

January 15, 2020

Moran & Hayden

Pro Se

DOH/CSU

Florida Department of Health

Office of the General Counsel - Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65 * Tallahassee, FL 32399-3265
EXPRESS MAIL: 2585 Merchants Row, Suite 105

PHONE: 850/245-4640 « FAX: 850/245-4662

FloridaHealth.gov

Accredited Health Department
MIRIl[2] Public Health Accreditation Board



DOH v. Shelley, D.O.
Case Number 2019-39402
Board Memo

Page 2

Materials Submitted: Memorandum to the Board

Motion for Determination of Waiver with:
Exhibit A — Administrative Complaint
Exhibit B - Copy of Returned Mail Envelope
Exhibit C — Affidavit of Diligent Search
Exhibit D — Publication Notice
Exhibit E - Clerk’s Affidavit
Exhibit F — Board Affidavit

Motion to Assess Costs with:
Exhibit A — Signed Affidavit of Costs
Exhibit 1 — Cost Summary Report
Exhibit 2 — Itemized Cost Report and Itemized

Expense Report

Supplemental Investigative Report 2 dated 5/13/2020
with Exhibits S2-1 and S2-2

Supplemental Investigative Report 1 dated 2/14/2020
with Exhibits S1-1

Final Investigative Report dated 9/12/2019
with Exhibits 1-2

Penalty Guidelines: Violation of section 456.072(1)(q), F.S., first offense: From a minimum
of denial of a license or a reprimand and a $5,000 fine, to a maximum of denial or suspension
to be followed by probation and a $5,000 fine.



STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,

Petitioner,
V. CASE NO. 2019-39402
RONALD SHELLEY, D.O.,

Respondent.

/

MOTION FOR DETERMINATION OF WAIVER AND FOR
FINAL ORDER BY HEARING NOT INVOLVING DISPUTED
ISSUES OF MATERIAL FACT

Petitioner, the Florida Department of Health, by and through the
undersigned counsel, hereby moves the Board of Osteopathic Medicine for
entry of a Final Order in the above-styled cause on a date and time that has
been determined and noticed by the Board. As grounds therefore, Petitioner
states:

1. An Administrative Complaint was filed against Respondent on
January 15, 2020. A copy of said Administrative Complaint is attached
hereto as Petitioner's Exhibit A.

2. Copies of the Administrative Complaint and Election of Rights

form were sent to Respondent via certified US mail on January 16, 2020



(9590 9266 9904 2149 5328 91) which was returned. A copy of the returned
envelope is attached as Petitioner’s Exhibit B.

3.  Thereafter, Petitioner requested personal service on Respondent
on May 1, 2020, which was unsuccessful. An Affidavit of Diligent Service is
attached as Petitioner’s Exhibit C.

4.  Notice of the Administrative Complaint was published for four
consecutive weeks starting February 20, 2020, February 27, 2020, March 5,
2020 and March 12, 2020. A copy of same is attached hereto as Exhibit D.

5.  Rule 28-106.111(2), Florida Administrative Code, provides in
pertinent part that:

. persons seeking a hearing on an agency
decision which does or may determine their
substantial interests shall file a petition for hearing
with the agency within 21 days of receipt of written
notice of the decision.
6. Rule 28.106.111(4), Florida Administrative Code, provides that:
Any person who received written notice of an
agency decision and who fails to file a written
request for a hearing within 21 days waives the
right to request a hearing on such matters.

7.  Respondent has not filed an Election of Rights form, or any other

responsive pleading, with Petitioner or the Board of Osteopathic Medicine



within the required twenty-one (21) day period of time. Copies of affidavits
supporting the same are attached hereto as Petitioner’s Exhibits E and F.

8.  Based upon the foregoing, Respondent has waived the right to
dispute any materials facts contained within the Administrative Complaint.
Therefore, there are no disputed issues of material fact to be resolved by
the Board.

9.  Respondent has been advised by way of this Motion, that a copy
of the investigative file in this case will be furnished to the Board,
establishing a prima facie case regarding the violations as set forth in the
Administrative Complaint.

10. The Department requests that this Motion and a hearing be
placed on the agenda for the next meeting of the Board of Osteopathic
Medicine to be held August 21, 2020.

WHEREFORE, Petitioner respectfully requests that the Board find that
Respondent has waived the right to dispute any materials facts contained
within the Administrative Complaint and enter a Final Order imposing
whatever discipline upon Respondent's license that the Board deems
appropriate.

[Signatures appear on following page]



Dated this 27th day of May, 2020.

Respectfully submitted,

/s/Kimberly Marshall

Kimberly L. Marshall

Assistant General Counsel

FBN: 123880

Department of Health

Prosecution Services Unit

4052 Bald Cypress Way, Bin #C-65
Tallahassee, Florida 32399-3265
Telephone (850) 558-9810
Facsimile (850) 245-4662

Email: Kimberly.Marshall@flhealth.gov

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and
foregoing Motion for Determination of Waiver and for Final Order by
Hearing Not Involving Disputed Issues of Material Fact has been provided
to Ronald Shelley, D.O., Post Office Box 127, Belleview, Florida 34421, by
U.S. Mail this 27th day of May, 2020.

/s/Kimberly Marshall
Kimberly L. Marshall
Assistant General Counsel




STATE OF FLORIDA

DEPARTMENT OF HEALTH
DEPARTMENT OF HEALTH,
PETITIONER,
V. CASE NUMBER 2019-39402

RONALD P. SHELLEY, D.O,,

RESPONDENT.
/

ADMINISTRATIVE COMPLAINT

Petitioner Department of Health here
Complaint before the Board of Osteopathic I
Ronald P. Shelley, D.O., and alleges:

1. Petitioner is the state agency ¢

by files this Administrative

ledicine against Respondent,

charged with regulating the

practice of osteopathic medicine pursuant to Section 20.43, Florida Statutes;

Chapter 456, Florida Statutes; and Chapter 45

2. At all times material to this Co
licensed osteopathic physician within the State
license number OS 1648.

3. Respondent’s address of record

Florida 34421.

9, Florida Statutes.
mplaint, Respondent was a

of Florida, having been issued

is P.O. Box 127, Belleview,

Exhibit A



|
|
|
|

4. On or about May 3, 2018, the I%)epartment issued an Order

Compelling Examination (Order). @

5.  The Order required Respondent to report and submit to a mental

|

!
and physical examination, including neurocci)gnitive testing, pursuant to

Section 459.015(1)(w), Florida Statutes (20117), to be performed by Dr.
Benjamin Phalin in Gainesville, Florida on Junei 7, 2018.
6. On or about May 22, 2018, Respondent was personally served
with the Order.
7. OnJune 7, 2018, Respondent failecél to submit to the examination
as ordered.
8.  Section 456.072(1)(q), Florida Statutes (2017), provides that
violating a lawful order of the Department constitutes grounds for discipline
against a licensee.
9. Respondent violated a lawful order of the Department by failing
to report and submit to an examination with D'r. Benjamin Phalin on June 7,
2018.

10. Based on the foregoing, Respondent violated Section

456.072(1)(q), Florida Statutes (2017).




|
|

i
|

WHEREFORE, the Petitioner respectfullﬁf requests that the Board of

!
Osteopathic Medicine enter an order imposing| one or more of the following

. . ! .
penalties: permanent revocation or suspension of Respondent’s license,

restriction of practice, imposition of an admifnistrative fine, issuance of a
reprimand, placement of the Respondent oni probation, corrective action,

|
refund of fees billed or collected, remedial eddlcation and/or any other relief

i
i

that the Board deems appropriate. |

SIGNED this __ (5% day of ___Jantary , 2020.

|
Scott A. Rivfkees, M.D.
State Surgeon General
|

3 L0T

FILED

DEPARTMENT OF HEALTH imk i
RDEPUTY CLERK ,f!:,gg,% I\ég]selglll Counsel
CLERK: OAMM JLovon) Florida Bar Number 123880
DATE: JAN 1 5 2020 Florida Department of Health

Office of the General Counsel

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
Telephone:|(850) 558-9810

Facsimile: (850) 245-4684

Email: Kimberly.Marshall@flhealth.gov

!

PCP Date: J-&.hu_a.r\.( IS, 2020 !
PCP Members: Moran and Hayden !

1
!
|



NOTICE OF RIGHTS

Respondent has the right to requesta hearing to be conducted
in accordance with Section 120.569 and 120.57, Florida Statutes,
to be represented by counsel or other qualified representatlve, to
present evidence and argument, to |call and cross-examine
witnesses and to have subpoena and subpoena duces tecum issued
on his or her behalf if a hearing is requested. A request or petition
for an administrative hearing must be| in writing and must be
received by the Department within 21 days from the day
Respondent received the Admlnlstratlve Complaint, pursuant to
Rule 28-106.111(2), Florida Admmlstratlve Code. If Respondent
fails to request a hearing within 21 days of receipt of this
Administrative Complaint, Respondent waives the right to request
a hearing on the facts alleged in this Administrative Complaint
pursuant to Rule 28-106.111(4), Florida IAdmlmstratlve Code. Any
request for an administrative proceedmg to challenge or contest
the material facts or charges contained in the Administrative
Complaint must conform to Rule [28-106.2015(5), Florida
Administrative Code.

Please be advised that mediation
Florida Statutes, is not available for
involving this agency action. 1

under Section 120.573,
administrative disputes

NOTICE REGARDING ASSESSI\TIENT OF COSTS
Respondent is placed on notice that Pet%tioner has incurred costs
related to the investigation and prosecution of this matter.
Pursuant to Section 456.072(4), FIoridalStatutes, the Board shall
assess costs related to the mvestlgatllon and prosecution of a
disciplinary matter, which may include attorney hours and costs,

on the Respondent in addition any other discipline imposed.
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Exhibit B



Ron DeSantis

Mission:
Govemor

To protect, promote & improve the health
of all people in Florida through integrated
state, county & community efforts.

ig(olgior: Scott A. Rivkees, MD

HE - A I m State Surgeon General

Vision: To be the Healthiest State in the Nation

AFFIDAVIT OF DILIGENT SEARCH

Florida Department of Health
Petitioner
Vs Case No. 2019-39402
DR.RONALD P SHELLEY

Respondent

COMES NOW, the affiant, who first being duly swom, deposes and states:

1) Affiant is an Investigator/Inspector employed by the DEPARTMENT OF HEALTH, State of Florida.

2) That on Affiant made a diligent effort to locate Respondent, to serve an XXX —Administrative Complaint
__ ESOEROo0r ___ Voluntary Relinquishment.

3) Check applicable answer below:

____Affiant made personal service on to Respondent at
XXX —Affiant was unable to make service after searching for Respondent at: (a) all addresses for Respondent shown

in the DOH " Westigation of 18 case.

/’

Affiant i

State Of Florida

County Of Alachua

Before me, personally appeared Bobby Smith whose identity is known to me by personal knowledge (type of knowledge)
and who, acknowledges that his/her signature appears above.

Swom to or affirmed by Affiant before me this — 3 = —day of Mdy -2020.

(R =

..ba'v...-%.., ANDREW J. SINGER
"%.3 Commission # GG 128949

,5%5:; Expires July 27, 2021
OF O i

Ll s

Notary\7ublic-State éf Florida

w) < A2
Typeor PrintName ~ ©

Florida Department of Health

Division of Medical Quality Assurance Accredited Health Department

14101 NW Highway 441, Suite 700, Alachua, FL 32615 i itati
e Al W L e Vg WlalYE] Public Health Accreditation Board

FloridaHealth.gov
INV FORM 311, Created 6/17 522 000003
Exhibit C




Proof of Publication

from the
RIVERLAND NEWS
Dunnellon, Marion County, Florida

PUBLISHED WEEKLY

STATE OF FLORIDA
COUNTY OF MARION

Before the undersigned authority personally appeared

Theresa Holland and/or Mary Ann Naczi and/or Mishayla
Coffas

Of the Riverland News, a newspaper published weekly at
Dunnellon, in Marion County, Florida, that the attached
copy of advertisement being a public notice in the matter of

the

7907-0312 RIV ( Ronald P. Shelley) Board of Osteopathic
Medicine NOTICE OF ACTION Marion County BEFORE
THE BOARD OF OSTEOPATHIC MEDICINE IN RE:
The license to practice Osteopathic Medicine Ronald P.
Shelley Post Office Box 127

Court, was published in said newspaper in the issues of

February 20th, 2020, February 27th, 2020, March 5th, 2020,
March 12th, 2020,

Affiant further says that the Riverland News is a Newspaper
published at Dunnellon in said Marion County, Florida, and
that the said newspaper has heretofore been continuously
published in Marion County, Florida, each week and has
been entered as second class mail matter at the post office in
Dunnellon in said Marion County, Florida, for a period of
one year next preceding the first publication of the attached
copy of advertisement; and affiant further says that he/she
has neither paid nor promised any person, firm or
corporation any discount, rebate, commission or refund for
the purpose of securing this advertisement for publication in
the said newspaper.

Mary, Qan %W

The forgoing instrulgent was acknowledged before me

il /atdayof Mwn O

By: Theresa Holland and/or Ma‘y Ann Naczi and/or
Mishayla Coffas

who is pergonally known to me and who did take an oath.

AT 0

Notary Publtt State of Florida
Mishayla Coffas .
My Commission GG 280131
Expires 11/28/2022

3 of iy 4
: WV VYV VN S

4 Wﬁmﬁ»fv

(Ronald P. Shell )7?7-0312 4y’
r i ey) Board of Osteopathic Medici
NOTICE OF ACTION Marlo'ral Cm(;ntyedlcme

BEFORE THE BOARD OF OSTEOPATHIC MED
ICINE
IN RE: The license to practice Osteopathic Medicine

Ronald P. Shelley
Post Office Box 127
Belleview, Florida 34421

CASE NO.: 2019-39402  LICENSE NO.: OS 1648

The Department of Health has filed an Admi :

) C ministrative Com| i
ggmg ftg practice osteopathic medicine, a copy of which gglyl;ﬂb:ggtﬂgirx oollJ rb".
ok (l:.l ;\a}gl4gl5ngbﬁeglyd LC M%r;hcw Assistant General Counsel, Prosecurior? SerY
i 4e] ay, Bin #C65, Tallahassee, Florida 32399-3265,

If no contact has been made b
Y you concerning the ab i
the matter of the Administrative Complaint will %e prese?\;/eedbétAgrr]" gnsi?rfg

meeting of the Board of Osteopathic Medicine in an informal proceeding,

In accordance with the Amerlcans with il
) f Disabilities Act,
cial accommodation to participate in thi
i [ f S proceeding shoul -
\ggggll or agency sending this notice not later than segven d(I:u(:/scorri]ci(rxf:t me 1y
ng af the address given on the notice, R oA,

5 ) Tel :
1-800-955-8771 (TDD) or 1-800-955-8770 (V), via Florida Relzsgoerrﬁée(.w)) o

. persons needing a spe-

Published February 20, 27, March 5 & 12, 2020.

Exhibit D



e Ron DeSantis
Mission: .
Govemor

To protect, promote & improve the health .
of all people in Florida through integrated “H@im@i‘a . Scott A. Rivkees. MD
" )
HE ALTH State Surgeon General

state, county & community efforts.
Vision: To be the Healthiest State in the Nation

AFFIDAVIT

I, / 3@ @96 , Deputy Clerk for the Department Clerk’s Office,

hereby certify in My official capacity as custodian for the Department Clerk’s records, that
the Department Clerk’s Office has not received an Election of Rights form or other
responsive pleading, which requests a hearing prior to any Department action regarding
Ronald Shelley, D.O., Case No. 2019-39402, which would affect the Respondent’s

substantial interests or rights.

Department Clerk’s Office

STATE OF FLORIDA
COUNTY OF LEON

Sworn to (or affirmed) and subscribed before me by means of m/sical presence or o online

notarization, this @day of \\(\(WC \-\ , 2020, by

Signature of Notary Public
Print, Type or Stamp Commissioned name of Notary Public
My Commission Expires:

Personally Known 5/ OR Produced Identification

Type of Identification Produced

Florida Department of Health

Office of the General Counsel - Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65 » Tallahassee, FL 32393-3265
EXPRESS MAIL: 2585 Merchants Row, Suite 105

PHONE: 850/245-4640 + FAX: 850/245-4684
FloridaHealth.gov

Accredited Health Department
N[5 Public Health Accreditation Board



Mission: Ron DeSantis

To protect, promote & improve the health e N Govemor
of all people in Florida through integrated Py

state, county & community efforts. 0rUa Scott A. Rivk MD
H EALTH e State S:rge:: ?B:eneral

Vision: To be the Healthiest State in the Nation

AFFIDAVIT

I, Kama Monroe, hereby certify in my official capacity as custodian for the Board of
Osteopathic Medicine records that the Board of Osteopathic Medicine has no evidence of
an Election of Rights form or other responsive pleading requesting a hearing prior to any
ase No. 2019-39402, which would affect

Jlowee

ustodian of 'Records
Board of Osteopathic Medicine

agency action regarding Ronald Shelley, D.O.,

the Subject’s substantial interests or rights

STATE OF FLORIDA
COUNTY OF LEON

Sworn to (or affirmed) and subscribed before me by means of o physical presence or o

online notarization, this Zgﬂéiay of 7}70/’ (S , 2020, by Kama Monroe.

&
G Pl Vo0 Wty -
""4:‘%??%20" ngture of Notary Public
“’%:'f rint, Type or Stamp Commissioned name of Notary Public

My Commission Expires:

Personally Known -/ OR Produced Identification

Type of Identification Produced ‘A_// A

Florida Department of Health

Office of the General Counsel — Prosecution Services Unit .

4052 Bald Cypress Way, Bin C-65 » Tallahassee, FL 32399-3265 Accredited Health Department
EXPRESS MAIL: 2585 Merchants Row, Suite 105 MIsIANE] Public Health Accreditation Board

PHONE: 850/245-4640 « FAX: 850/245-4662

FloridaHealth.gov
Exhibit F



STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

Petitioner,
V. CASE NO. 2019-39402
RONALD SHELLEY, D.O.,

Respondent.
/

MOTION TO ASSESS COSTS
IN ACCORDANCE WITH SECTION 456.072(4)

The Department of Health, by and through undersigned counsel,
hereby moves the Board of Osteopathic Medicine for the entry of a Final
Order assessing costs against Respondent for the investigation and
prosecution of this case in accordance with Section 456.072(4), Florida
Statutes (2019). As grounds therefore, the Petitioner states the following:

1. At its next regularly scheduled meeting, the Board of
Osteopathic Medicine will take up for consideration the above-styled
disciplinary action and will enter a Final Order therein.

2. Section 456.072(4), Florida Statutes (2019), states, in pertinent
part, as follows:

In addition to any other discipline imposed through
final order, or citation, entered on or after July 1,



2001, under this section or discipline imposed
through final order, or citation, entered on or after
July 1, 2001, for a violation of any practice act, the
board, or the department when there is no board,
shall assess costs related to the investigation and
prosecution of the case. The costs related to the
investigation and prosecution include, but are not
limited to, salaries and benefits of personnel, costs
related to the time spent by the attorney and other
personnel working on the case, and any other
expenses incurred by the department for the case.
The board, or the department when there is no
board, shall determine the amount of costs to be
assessed after its consideration of an affidavit of
itemized costs and any written objections thereto....

3. As evidenced in the attached affidavit (Exhibit A), the
investigation and prosecution of this case has resulted in costs in the total

amount of $758.73 based on the following itemized statement of costs:

Complaint Cost Summary
Complaint Number: 201939402
Subject's Name: SHELLEY, RONALD P

| H *kkk% Cost to Date ¥**** ‘
| H Hours “ Costs |
[Complaint: 0.80 [$48.83 |
Ilnvestigation: H7.80 “55502.79 ’
[Legal: [1.90 [$207.11 |
|C0mpliance: H0.00 H$0.00 ‘
| H********** H********** ‘
[Sub Total: [10.50 $758.73 |
IE-xpenses to Date: H H$0.00 ‘
|Pri0r Amount: H “50.00 ’
|T0tal Costs to Date: H “5758.73 ’




4. The attached affidavit reflects the Department’s costs for
attorney time in this case as $207.11 (Exhibit A). The Department is not
seeking costs for attorney time in this case.

5. Should the Respondent file written objections to the
assessment of costs, within ten (10) days of the date of this motion,
specifying the grounds for the objections and the specific elements of the
costs to which the objections are made, the Petitioner requests that the
Board determine the amount of costs to be assessed based upon its
consideration of the affidavit attached as Exhibit A and any timely-filed
written objections.

6.  Petitioner requests that the Board grant this motion and assess
costs in the amount of $551.62 as supported by competent, substantial
evidence. This assessment of costs is in addition to any other discipline
imposed by the Board and is in accordance with Section 456.072(4),

Florida Statutes (2019).

WHEREFORE, the Department of Health requests that the Board of

Nursing enter a Final Order assessing costs against the Respondent in the

amount of $551.62.

[signatures appear on following page]



Dated this 27th day of May, 2020.

Respectfully submitted,

/s/Kimberly Marshall

Kimberly L. Marshall

Florida Bar No. 123880

Assistant General Counsel
Prosecution Services Unit

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
(P) 850-558-9810

(F) 850-245-4662

(E) kimberly.marshall@flhealth.gov

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Motion to Assess Costs has been provided by U.S. Mail to Respondent,
Ronald Shelley, D.O., Post Office Box 127, Belleview, Florida 34421 this

27th day of May, 2020.

/s/Kimberly Marshall
Kimberly L. Marshall
Assistant General Counsel




AFFIDAVIT OF FEES AND COSTS EXPENDED

STATE OF FLORIDA
COUNTY OF LEON:

BEFORE ME, the undersigned authority, personally appeared SHANE
WALTERS who was sworn and states as follows:

1)
2)

3)

4)

5)

6)

7)

8)

My name is Shane Walters.

| am over the age of 18, competent to testify, and make this affidavit
upon my own personal knowledge and after review of the records at
the Florida Department of Health (the Department).

| am a Senior Management Analyst Il (SMAII) for the Consumer
Services and Compliance Management Unit for the Department. The
Consumer Services Unit is where all complaints against Florida
health care licensees (e.g., medical doctors, dentists, nurses,
respiratory therapists) are officially filed. | have been in my current
job position for more than one year. My business address is 4052
Bald Cypress Way, Bin C-75 Tallahassee, Florida 32399-3275.

As SMAII of the Consumer Services and Compliance Management
Unit, my job duties include reviewing data in the Time Tracking
System and verifying that the amounts correspond to the amounts in
this affidavit. The Time Tracking System is a computer program
which records and tracks the Department’s costs regarding the
investigation and prosecution of cases against Florida health care
licensees.

As of today, DOH'’s total costs for investigating and prosecuting DOH
case number(s) 2019-39402 (Department of Health v. Ronald
Shelley, D.O.) are seven hundred fifty-eight dollars and seventy-three
cents ($758.73).

The costs for DOH case number 2019-39402 (Department of Health
v. Ronald Shelley, D.O.) is summarized in Exhibit 1 (Cost Summary
Report), which is attached hereto.

The itemized costs and expenses for DOH case number 2019-39402
(Department of Health v. Ronald Shelley, D.O.) is detailed in Exhibit
2 (Itemized Cost Report and Itemized Expense Report and receipts),
which is attached to this document.

The itemized costs as reflected in Exhibit 2 are determined by the
following method: DOH employees who work on cases daily are to

tof2 Exhibit A



keep track of their time in six-minute increments (e.g., investigators
and lawyers). A designated DOH employee in the Consumer
Services Unit, Legal Department, and in each area office, inputs the
time worked and expenses spent into the Time Tracking System.
Time and expenses are charged against a state health care Board
(e.g., Florida Board of Medicine, Florida Board of Dentistry, Florida
Board of Osteopathic Medicine), and/or a case. If no Board or case
can be charged, then the time and expenses are charged as
administrative time. The hourly rate of each employee is calculated
by formulas established by the Department. (See the Itemized Cost
Report)

9) Shane Walters, first being duly sworn, states that he has read the
foregoing Affidavit and its attachments and the statements contained
therein are true and correct to the best of his knowledge and belief.

FURTHER AFFIANT SAYETH NOT.

%u&@aéﬁ?ﬂ

Shane Walters, Affiant

STATE OF FLORIDA
COUNTY OF LEON

Sworn to (or affirmed) and subscribed before me by means of o physical

presence or X online notarization, this _30 _ day of _April , 2020, by

Bernadette Lawanda Hayes

o et %Ay@

Signature of Notary Public

Print, Type or Stamp Commissioned name of Notary
Public

My Commission Expires:

Personally Known__ X OR Produced Identification

Type of Identification Produced

20f2



Page 1 of 1

Complaint Cost Summary
Complaint Number: 201939402

Subject's Name: SHELLEY, RONALD P
| || wx%%% Cost to Date **%%% |
| || Hours || Costs |
|Complaint: | 0.80|| $48.83)|
|Investigati0n: || 7.80” $502.79|
[Legal: | 1.90]| $207.11|
|C0mpliance: || 0.00” $0.00|
kb ded ke hhdhd
Sub Total: 10.50 $758.73
|Expenses to Date: || || $0.00|
|Pri0r Amount: || || $0.00|
|T0tal Costs to Date: || || $758.73|

Exhibit 1

https://mqaintra.doh.ad.state.fl.us/IRMOOTIMETRAK/CSDETL.ASP 4/30/2020
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M A Time Tracking System
Itemized Cost by Complaint

Complaint 20193940:

Report Date  04/30/2020 Page 1 of 2
Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description
CONSUMER SERVICES UNIT
HA73 0.30 $61.03 $18.31 09/12/2019 1 ROUTINE ADMINISTRATIVE DUTIES
HA209 0.50 $61.03 $30.52 09/12/2019 78 INITIAL REVIEW AND ANALYSIS OF COMPLAINT
Sub Total 0.80 $48.83

INVESTIGATIVE SERVICES UNIT

GI40 1.00 $64.46 $64.46 01/28/2020 100 SERVICE OF ADMINISTRATIVE COMPLAINTS, SUBPOENAS, NOTICE TO
GI40 1.00 $64.46 $64.46 01/31/2020 100 SERVICE OF ADMINISTRATIVE COMPLAINTS, SUBPOENAS, NOTICE TO
GI40 0.30 $64.46 $19.34 02/05/2020 100 SERVICE OF ADMINISTRATIVE COMPLAINTS, SUBPOENAS, NOTICE TO
GI53 4.50 $64.46 $290.07 02/07/2020 100 SERVICE OF ADMINISTRATIVE COMPLAINTS, SUBPOENAS, NOTICE TO
GI40 1.00 $64.46 $64.46 02/14/2020 76 REPORT WRITING

Sub Total 7.80 $502.79

|PROSECUTION SERVICES UNIT I
HLL145A 0.10 $109.02 $10.90 10/28/2019 25 REVIEW CASE FILE
HLL145A 0.70 $109.02 $76.31 10/31/2019 28 PREPARE OR REVISE ADMINISTRATIVE COMPLAINT
HLL145A 0.20 $109.02 $21.80 11/04/2019 89 PROBABLE CAUSE PREPARATION
HLL145A 0.20 $109.02 $21.80 11/05/2019 89 PROBABLE CAUSE PREPARATION
HLL145A 0.10 $109.02 $10.90 12/10/2019 28 PREPARE OR REVISE ADMINISTRATIVE COMPLAINT
HLL145A 0.10 $109.02 $10.90 01/15/2020 63 PRESENTATION OF CASES TO PROBABLE CAUSE PANEL
HLL145A 0.10 $109.02 $10.90 01/15/2020 90 POST PROBABLE CAUSE PROCESSING
HLL145A 0.20 $109.02 $21.80 01/15/2020 89 PROBABLE CAUSE PREPARATION
HLL145A 0.20 $109.02 $21.80 02/10/2020 90 POST PROBABLE CAUSE PROCESSING

Sub Total 1.90 $207.11

I —

Florida Department of Health -- FOR INTERNAL USE ONLY -- itemizedcost




::;i::ir:mfzumiry Assurance ok C O N FIDE N TIAL wk%x

M A Time Tracking System
Itemized Cost by Complaint

Complaint 20193940

Report Date  04/30/2020

Page 2 of 2

Staff Code Activity Hours  Staff Rate Cost Activity Date Activity Code Activity Description

| Total Cost $758.73 I

Florida Department of Health -- FOR INTERNAL USE ONLY --

itemizedcost



Division of
Medical Quality Assurance

MQA

**CONFIDENTIAL ***

Time Tracking System
Itemized Expense by Complaint

Complaint 201939402
Report Date:  04/30/2020 Page 1 of 1
Expense Expense Expense
Staff Code Date Amount Code Expense Code Description
SubTotal

Total Expenses

Florida Department of Health

-- FOR INTERNAL USE ONLY --

itemizedexpense



STATE OF FLORIDA

DEPARTMENT OF HEALTH HEALTH
INVESTIGATIVE REPORT

Office: Area Ill Alachua Date of Complaint: 09/22/2019 Case Number: 201939402
Subject: DR. RONALD P SHELLEY Source: Department Of Health/ Prosecution Services Unit
PO BOX 127 4052 Bald Cypress Way
BELLEVIEW, FL 34421 Tallahassee, Florida 32399
(352) 245-2288 850-245-4640
Profession: 1901 Osteopathic Physician License Number and Status: 1648/Clear, Active
. Period of Investigation and Type of Report:
Related C : 2018-02334
elated Case(s) 05/01/2020-05/13/2020, Supplemental (2)

Alleged Violation: §§ 456.072(1)(k)(q)(dd), 458.331(1)(x)(nn), F.S.

Synopsis: This supplemental report is predicated upon receipt of a Prosecuting Services Unit (PSU) Request Form (S2-
1) received on 05/01/2020 from Kimberly Marshall, Esq. of the Department of Health (DOH) requesting hand service of
an Administrative Complaint (AC) packet to RONALD P. SHELLEY, DO.

On 05/04/2020, this Investigator traveled to 6108 SE Front RD Belleview, FL 34420 and there was no answer, so a
business card was left in the door jamb. The Investigator then traveled to 5820 SE Lillian Cir Belleview, FL 34420 and
the residence was enclosed with a gate and no trespassing sign. A business card was left on the mailbox flag for return
contact. This Investigator attempted to call SHELLEY at (352) 245-2288 his phone number of record and the number
posted on a sign at the Lillian St. property, there was no answer and no voice mail available.

On 05/05/2020, this Investigator traveled to 6108 SE Front RD Belleview, FL 34420 and there was no answer, so
another business card was left in the door jamb. The Investigator then traveled to 5820 SE Lillian Cir Belleview, FL
34420 and the residence was enclosed with a gate and no trespassing sign. Another business card was left on the
mailbox flag for return contact. This Investigator attempted to call SHELLEY at (352) 245-2288 his phone number of
record and the number posted on a sign at the Lillian St. property, there was no answer and no voice mail available.

On 05/06/2020, this Investigator traveled to 6108 SE Front RD Belleview, FL 34420 and there was no answer, so
another business card was left in the door jamb. The Investigator then traveled to 5820 SE Lillian Cir Belleview, FL
34420 and the residence was enclosed with a gate and no trespassing sign. Another business card was left on the
mailbox flag for return contact.

Exhibit:

*S2-1 PSU Request Form dated 5/1/20. ... e e e e P.2
S2-2 Affidavit of Diligent Search dated 5/12/20. ... e P.3
Investigator/Date: 05/13/2020 Approved By/Date: 05/14/2020

BolL fonrt

L) |
L

Bobby Smith
Investigator Il, GI-53 David Senters Investigation Manager, GI51
Distribution: HQ/ISU Page 1
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— Ron DeSantis
Mission:
Govemor

To protect, promote & improve the health
of all people in Florida through integrated -
Scott A. Rivkees, MD

state, county & community efforts. WL IACL
HEALTH State Surgeon General

Vision: To be the Healthiest State in the Nation

PSU REQUEST FORM
FROM: Pam Powell for Kimberly Marshall, | TO: ISU Alachua
Esq.
Date: 5/1/2020 TO: CSU
Phone #: 850-558-9810 CE;
Case Number: 2019-39402 Board: Osteopathic Medicine
Subject: Ronald Shelley, D.O. HL Code:HLL145A Status: 88

Requested Completion Date: 5/15/2020

(PSU) TYPE OF REQUEST: (describe details below)
X  Process Service* (Activity Code 160)
[] Additional Information Requested (Activity Code 145)
[] Deficiency in Investigative Work (Activity Code 150)

Details: Please hand serve the attached Administrative Complaint on Respondent. If service is
unsuccessful, please provide an Affidavit of Diligent Search to our office. Thank you.

*The following additional information is needed for each service request:

Last Known Address:

Last Known Name & Phone Number:

Last Known Place of Employment & Address if Known:

Has Contact Been Made With This Individual? YES [] No[ ; If Yes, When?

Was this case originally worked by CSU or in an area office different from where this service request is
being sent? YES X** No [_] NOTE: All process service requests need to be sent to appropriate field

office.
**IF YES, please send a copy of the original Investigative Report without attachments.
(ISU/CSU) RESPONSE:

[]  Process Service Completed (Activity Code 161) XXProcess Service NOT Completed (Activity
Code 162)

(] Additional Info Sent to Legal (Activity Code 156)

[] Supp. Investigation Request Cancelled (Activity Code 157)

Email to: : EL
Pensacola Tallahassee Alachua Jacksonville St. Tampa Orlando Ft. Aupit, Lauder Miami
Pete Myers er dale
Consumer
Services

Florida Department of Health

Office of the General Counsel — Prosecution Services Unit .

4052 Bald Cypress Way, Bin C-65 « Tallahassee, FL 32399-3265 Accredited Health Department
EXPRESS MAIL: 2585 Merchants Row, Suite 105 2IRIVN[5] Public Health Accreditation Board
PHONE: 850/245-4640 « FAX: 850/245-4662

FloridaHealth.gov
S2-1 000002




Ron DeSantis

Mission:
Govemor

To protect, promote & improve the health
of all people in Florida through integrated
state, county & community efforts.

ig(olgior: Scott A. Rivkees, MD

HE - A I m State Surgeon General

Vision: To be the Healthiest State in the Nation

AFFIDAVIT OF DILIGENT SEARCH

Florida Department of Health
Petitioner
Vs Case No. 2019-39402
DR.RONALD P SHELLEY

Respondent

COMES NOW, the affiant, who first being duly swom, deposes and states:

1) Affiant is an Investigator/Inspector employed by the DEPARTMENT OF HEALTH, State of Florida.

2) That on Affiant made a diligent effort to locate Respondent, to serve an XXX —Administrative Complaint
__ ESOEROo0r ___ Voluntary Relinquishment.

3) Check applicable answer below:

____Affiant made personal service on to Respondent at
XXX —Affiant was unable to make service after searching for Respondent at: (a) all addresses for Respondent shown

in the DOH " Westigation of 18 case.

/’

Affiant i

State Of Florida

County Of Alachua

Before me, personally appeared Bobby Smith whose identity is known to me by personal knowledge (type of knowledge)
and who, acknowledges that his/her signature appears above.

Swom to or affirmed by Affiant before me this — 3 = —day of Mdy -2020.

(R =

..ba'v...-%.., ANDREW J. SINGER
"%.3 Commission # GG 128949

,5%5:; Expires July 27, 2021
OF O i

Ll s

Notary\7ublic-State éf Florida

w) < A2
Typeor PrintName ~ ©

Florida Department of Health

Division of Medical Quality Assurance Accredited Health Department

14101 NW Highway 441, Suite 700, Alachua, FL 32615 i itati
e Al W L e Vg WlalYE] Public Health Accreditation Board

FloridaHealth.gov
INV FORM 311, Created 6/17 522 000003




STATE OF FLORIDA

DEPARTMENT OF HEALTH HEALTH

INVESTIGATIVE REPORT

Office: Area lll - Alachua Date of Complaint: 09/11/2019 Case Number:; 2019-39402
Subject: RONALD P. SHELLY, DO Source: PROSECUTION SERVICES UNIT
P.O. Box 127 4052 Bald Cypress Way
Belleview, FL 34421 Tallahassee, FL 32399
352-245-2288 850-245-4640
Profession: Osteopathic Physician License Number and Status: 1648 Clear, Active
Related Case(s): N/A Period of Investigation and Type of Report:
01/28/2020-02/14/2020, Supplemental (1)

Alleged Violation: S.S 456.072(1)(k)(q)(dd), 458.331(1)(x)(nn), FS

Synopsis: This supplemental report is predicated by the receipt of a PSU Request form (Exhibit *S1-1) received via
email on 01/28/2019 from KIMBERLY MARSHALL Esq., PSU Attorney, requesting hand service of an
ADMINISTRATIVE COMPLAINT(AC) to RONALD P. SHELLEY, DO.

On 01/31/2020 this Investigator ran David, Accurint, Department of Corrections and CCIS reports. This Investigator
telephoned SHELLEY’s telephone number of record. The number, 352-245-2288, was SHELLEY’s former place of
employment. The office manager, who declined to be identified stated that SHELLEY was no longer employed at this
location and was no longer practicing.

On 02/07/2020 Investigator BOBBY SMITH traveled to 6108 SE Front Road, Belleview, FL 34420. Investigator SMITH
was told SHELLY was no longer employed there and was no longer practicing. Investigator SMITH then traveled to
5820 SE Lillian Circle, Belleview, FL 34420. Considering no one was home, a business card with a message to call
this investigator was left. Investigator then traveled to 11331 SE 73 Court, Belleview, FL 34420. Considering no one
was home, a business card with a message to contact this investigator was left.

As of the writing of this report there has been no contact from SHELLY.

Exhibits:
*S1-1 PSU Request pg. 2
Investigator/Date: 02/14/2020 | Approved By/Date: 02/14/2020
s Cogs 4
c
Andrew Singer, Investigator (GI-40) | Earl Taylor, Investigation Manager (GI-38)
Distribution:  HQ/ISU Page 1
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L Ron DeSantis
Mission: ) Governor
To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts. Scott A. Rivkees, MD

HEALTH State Surgeon General

Vision: To be the Healthiest State in the Nation

PSU REQUEST FORM

FROM:  pam Powell for Kimberly Marshall, Esq TO:ISU  Alachua
DATE: 1/28/2020 TO: CSU
Phone #: (850) 558-9810 CC:
Case Number: 2019-39402 Board: Medicine
Subject: Ronald P. Shelley, D.O. HL Code:py | 1454 Status:g,

Requested Completion Date: 2/11/2020

(PSU) TYPE OF REQUEST: (describe details below)
[O]  Process Service* (Activity Code 160)
[]  Additional Information Requested (Activity Code 145)
[] Deficiency in Investigative Work (Activity Code 150)

Details: Please attempt hand service of the attached Administrative Complaint and Election of Rights form on

Subject Thank you for your time.

*The following additional information is needed for each service request:

Last Known Address Last Known Name & Phone Number:
Last Known Place of Employment & Address if Known:

Has Contact Been Made With This Individual? YES[ ] NO[] If Yes, When?

Was this case originally worked by CSU or in an area office different from where this service request is being sent?
YES []** No [] NOTE: All process service requests need to be sent to appropriate field office.
**|F YES, please send a copy of the original Investigative Report without attachments.

(ISU/CSU) RESPONSE:
[] Process Service Completed (Activity Code 161) [=] Process Service NOT Completed (Activity Code 162)

[0 Additional Info Sent to Legal (Activity Code 156)

[0  Supp. Investigation Request Cancelled (Activity Code 157)

Email to: St. Ft. West Ft.

Tallah Alach ksonvill Tam rlan — T Miami
Pensacola allahassee achua  Jacksonvile 5o Tampa Orlando  \\vorc pam  Lauderdale  Miami
Consumer
Services

Florida Department of Health

Office of General Counsel — Prosecution Services Unit :

4052 Bald Cypress Way | C-65 Accredited Health Department

Tallahassee, FL 32399-3265 HIsIA[2] Public Health Accreditation Board

(850) 245-4640
FloridaHealth.gov
*S1-1 000002
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CONFIDENTIAL AND EXEMPT MATERIALS

One or more pages have been removed
from this document for security reasons

Scroll down to see the available pages or
advance to the next document if all
pages have been removed.

SOME OR ALL PAGES IN THIS DOCUMENT ARE PATIENT RECORDS
AND/OR DOCUMENTS THAT IDENTIFY THE PATIENT BY NAME AND ARE
EXEMPT FROM PUBLIC RECORDS LAWS.

456.057 - Ownership and control of patient records; report or copies of records to be
furnished.—

10)(a)All patient records obtained by the department and any other documents
maintained by the department which identify the patient by name are confidential and exempt
from s. 119.07(1) and shall be used solely for the purpose of the department and the appropriate
regulatory board in its investigation, prosecution, and appeal of disciplinary proceedings. The
records shall not be available to the public as part of the record of investigation for and
prosecution in disciplinary proceedings made available to the public by the department or the
appropriate board.


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0119/Sections/0119.07.html

STATE OF FLORIDA

HEALTH
DEPARTMENT OF HEALTH
INVESTIGATIVE REPORT
Office: Consumer Services Unit Date of Complaint: 09.22.2019 Case Number: 2019-39402
Subject RONALD P. SHELLEY Source: PROSECUTION SERVICES UNIT
Post Office Box 127 4052 Bald Cypress Way
Belleview, Florida 34421 Tallahassee, Florida 32399
352-245-2288 850-245-4640
Profession: Osteopathic Physician License Number and Status: 1648/Clear, Active
Related Case(s): 2018-02334 Period of Investigation and Type of Report:
09.12.2019-09.12.2019--FINAL

Alleged Violation: 88 456.072(1)(k)(q)(dd), 458.331(1)(x)(nn), F.S.

Synopsis: This investigation is predicated upon receipt of information received from the Prosecution Services
Unit reflecting RONALD P. SHELLEY was personally served with an Order Compelling an Examination on
05.22.2019. RONALD P. SHELLEY failed to present to the examination as ordered.

X Yes [ ]No Subject Notification Completed?
[]Yes XINo Subject responded?
[]Yes XINo Patient Notification Completed?
Xl Yes [ ]No Above referenced licensure checked in database/LEIDS?
[ 1Yes [ ]No Board certified? Name of Board: Date:
Specialty:
Law Enforcement
[ ] Notified  Date:
[]Involved Agency:

[]Yes XINo Subject represented by an attorney?
Attorney information:

Investigator/Date: Approved By/Date:

>~ é:lnz 1/}@,20 KA ormcteon S

Rachel Beam, Senior Management Analyst I

Jasmine S. Davis, GAI, HA209 09.12.2019 9/12/2019

Distribution: CSU/PSU Page 1
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DOH INVESTIGATIVE REPORT CASE NUMBER: 2019-39402

TABLE OF CONTENTS

I. INVESTIGATIVE REPORT COVER ....oeiiiiiiie et ettt e ese e aen e e nae e s ennse e e 1
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V. EXHIBITS
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** Exhibits contain information which identifies patient(s) by name and are sealed pursuant to
section 456.057(9)(a) Florida Statute.

***This exhibit contains confidential records concerning reports of abuse, neglect or exploitation of
the vulnerable adult, including reports made to the central abuse hotline, and is sealed pursuant to
section 415.107(1), Florida Statutes
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DOH INVESTIGATIVE REPORT CASE NUMBER: 2019-39402

INVESTIGATIVE DETAILS

STATEMENT OF PROSECUTION SERVICES UNIT—

This investigation is predicated upon receipt of information received from the Prosecution Services
Unit reflecting RONALD P. SHELLEY was personally served with an Order Compelling an
Examination on 05.22.2019. RONALD P. SHELLEY failed to present to the examination as
ordered.

STATEMENT OF RONALD P. SHELLEY —
Upon receipt of SHELLEY’s response, it will be forwarded to the Prosecution Services Unit.
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CASE SUMMARY
CONFIDENTIAL

Case No: 201939402
Please use this number in all correspondence with the Department concerning this matter.

RESPONDENT INFORMATION
License: 1648 Profession: 1901 Osteopathic Physician
Name: DR. RONALD P SHELLEY
Address: PO BOX 127
BELLEVIEW, FL 34421
Home Phone: (352) 245-2288
SOURCE OF INFORMATION

Name: Department Of Health/ Prosecution Services Unit
Address:

Home Phone:

REPORTED INFORMATION

Receive Date: 09/11/2019 Source Code: 5 Form Code: 2
Responsible Party: ha209 Status Code: 35
Classification Code: Incident Date: 05/22/2019

Patient Name:
Possible Code(s): 15, 16, 18

Summary:
Possible Violations §§ 456.072(1)(k)(q)(dd), 458.331(1)(x)(nn), F.S—Failing to perform legal/statutory
obligation, Violating a Final Order of the Board, Violating statute/rule—

Information received from the Prosecution Services Unit reflecting Subject was personally served with
an Order Compelling an Examination on 05.22.2019. Subject failed to present to the examination as
ordered. Analyzed by: Jasmine S. Davis, HA209.
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201939402-209

Ron DeSantis

Mission: ) Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees

state, county & community efforts.

H EALTH State Surgeon General

Vision: To be the Healthiest State in the Nation

INTEROFFICE MEMORANDUM

DATE: September 10, 2019

TO: Complaint Intake
Consumer Services and Compliance Management

FROM: Prosecution Services Unit

SUBJECT: Complaint Referral

Request initiation of a complaint file concerning the following individual licensee or permit

holder:
Name: Ronald Shelley
Profession: QOsteopathic Physician
License#: OS 1648
Address: 5820 SE Lillian Circle, Belleview, FL 34420
Patient Name: N/A
Basis for referral: Please see the included documents. Dr. Shelley was personally

served with an OCE on May 22, 2018. Dr. Shelley did not present to
the examination as ordered. Please initiate a complaint for failing to
comply with a lawful order of the Department.

This matter [X] is or [_] is not related to other cases under investigation.
2018-02334

Confidential or privileged information should not be attached, with the exception of a signed
patient release.

Florida Department of Health
Office of the State Surgeon General Accredited Health Department
4052 Bald Cypress Way, Bin C-65 * Tallahassee, FL 32399-1701 1EVN[2] Public Health Accreditation Board

PHONE: 850/245-4640 « FAX: 850/245-4684

FloridaHealth.gov
Exhibit 1
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STATE OF FLORIDA

DEPARTMENT OF HEALTH
INVESTIGATIVE REPORT

HEALTH

Office: Area lll - Alachua Date of Complaint: 03/21/2018 Case Number: 2018-02334
Subject: RONALD P. SHELLEY, DO Source: SGT. JODY BACKLUND

*5820 SE Lillian Circle BELLEVIEW POLICE DEPARTMENT

Belleview, Florida 34420 5350 SE 110t Street

(352) 410-9943 Belleview, Florida 34420

(352) 233-2146

Profession: Osteopathic Physician License Number and Status: 0S1648 Clear/Active
Related Case(s): None Period of Investigation and Type of Report:

05/10/2018 to 05/23/2018, Supplemental - 1

Alleged Violation: 88 459.015 (1)(g)(w)(pp) and 456.072(1)(K)(z)(dd) F.S.

Synopsis: This supplemental report is predicated upon receipt of a Prosecuting Services Unit (PSU) Request Form (S1-1) received
on 05/10/2018 from MELBA L. APPELLANIZ, RSII for KRISTEN M. SUMMERS, Esq. of the Department of Health (DOH) requesting
hand service of an Order Compelling Examination (OCE) packet to RONALD P. SHELLEY, DO.

On 05/10/2018, Investigator JACQULINE ROSKO conducted a diligent search and found the DOH address of record was incorrect.
On this same date, this Investigator traveled to 6108 SE Front Road in Belleview, Florida and found that Belleview Medical Center
where SHELLEY’s practice was located, was vacant. This Investigator then traveled to 5361 SE 105th Place located in Belleview,
Florida and the resident APPLEGATE stated that SHELLEY had never lived there but that his girlfriend was an ex-employee of
SHELLEY's.

On 05/11/2018, this Investigator attempted to contact SHELLEY via telephone number (352) 245-5958 and (352) 410-9943 and
was prompted to leave a message at both telephone numbers. On this same date, this Investigator sent an e-mail to SHELLEY to
his address skyking154@aol.com and received no return correspondence to date (Exhibit S1-2).

On 05/14/2018, this Investigator traveled to 9395 E 106™ Place in Belleview, Florida and there was no answer so a business card
was left in the door jamb. The Investigator then traveled to 5899 SE 140™ Place in Summerfield, Florida and the residence was
enclosed with a gate and no trespassing sign. A business card was left on the mailbox flag for return contact. Also on this date, this
Investigator traveled to 5820 SE Lillian Circle in Belleview, Florida and this residence also had a closed gate on the front porch, a
for sale sign on the lawn and a no trespassing sign. A business card was left on the flag of the mailbox here for return contact.

On 05/17/2018, PEGGY WALL contacted this Investigator via telephone number (352) 687-1420 and stated that she was
SHELLEY’s ex-wife and that SHELLEY had never lived at 9395 SE 106™ Place in Belleview, Florida but that as far as she knew
through mutual acquaintances that he still lived in the home on Lillian Circle in Belleview and had not yet sold the home.

On 05/22/2018, this Investigator traveled to 5820 SE Lillian Circle located in Belleview, Florida and successfully hand served the
OCE packet to SHELLEY assisted by BELLEVIEW POLICE DEPARTMENT Officer STEPHANOS MICHAELIDES.

On 05/23/2018, an Affidavit of Service or Diligent Search was prepared (Exhibit S1-3).

Exhibits:

(S1-1) PSU Request Form with attachments (pp. 2-8)

(S1-2) Outgoing Electronic Correspondence directed to SHELLEY (pp. 10-11)
(S1-3) Affidavit of Service or Diligent Search (p.11)

Invegigator/Date: 05/23/2018 | Approved By/Date: 05/23/2018
é@ i é % D

Jacquline E. Rosko, MQAI (GI-48) Tamra Doke, Investigation Manager (GI-24)

Distribution: HQ/ISU Page 1

INV FORM 301, Created 04/14

Exhibit 1
006




Rick Scott

Mission:
Governor

To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts. Celeste Philip, MD, MPH

HEALTH Surgeon General and Secretary

Vision: To be the Healthiest State in the Nation

PSU REQUEST FORM

FROM: Melba L. Apellaniz, RS II for Kristen M. TO: ISU-Alachua
Summers, Esq.

Date: 5/10/2018 TO: CSU
Phone #: (850) 558-9811 CC:
Case Number: 2018-02334 Board: Osteopathic Medicine
Subject: Ronald P. Shelley, D.O. HL Code:hll122b Status: 67

Requested Completion Date: 5/31/2018

(PSU) TYPE OF REQUEST: (describe details below)
X]  Process Service* (Activity Code 160)
[ ] Additional Information Requested (Activity Code 145)
[] Deficiency in Investigative Work (Activity Code 150)

Details: Please hand serve scheduled Order Compelling Examination to Respondent. Please contact
me by 5/31/2018 if you are unable to serve. Thank you.

*The following additional information is needed for each service request:

Last Known Address: 8368 SW 101° Place Road, Ocala, FL 34481

Last Known Name & Phone Number: Ronald P. Shelley, D.O.; (352) 410-9943
Last Known Place of Employment & Address if Known:

Has Contact Been Made With This Individual? YES [] No[_]; If Yes, When?

Was this case originally worked by CSU or in an area office different from where this service request is being sent?
YES [** No [X] NOTE: All process service requests need to be sent to appropriate field office.
**IE YES, please send a copy of the original Investigative Report without attachments.

(ISU/CSU) RESPONSE:
XI  Process Service Completed (Activity Code 161) [ ] Process Service NOT Completed (Activity Code 162)

[]  Additional Info Sent to Legal (Activity Code 156)

[] Supp. Investigation Request Cancelled (Activity Code 157)

Email to:

Tallahass Alach Jacksonv St. Tamp Orland Ft. West Ft. Miam
Pensacol . -
a ee ua ille Pete a o] Myers Palm Lauderdale i
N Consume

r
Services ULA

INV FORM 376, Created 4/05

Exhibit S1-1 Exhibit 1
007 000002



mailto:MQAisuA1Priority@doh.state.fl.us
mailto:MQAisuA1Priority@doh.state.fl.us
mailto:MQAisuA2Priority@doh.state.fl.us
mailto:MQAisuA2Priority@doh.state.fl.us
mailto:MQAisuA3Priority@doh.state.fl.us
mailto:MQAisuA3Priority@doh.state.fl.us
mailto:MQAisuA4Priority@doh.state.fl.us
mailto:MQAisuA4Priority@doh.state.fl.us
mailto:MQAisuA5Priority@doh.state.fl.us
mailto:MQAisuA5Priority@doh.state.fl.us
mailto:MQAisuA6Priority@doh.state.fl.us
mailto:MQAisuA6Priority@doh.state.fl.us
mailto:MQAisuA7Priority@doh.state.fl.us
mailto:MQAisuA7Priority@doh.state.fl.us
mailto:MQAisuA8Priority@doh.state.fl.us
mailto:MQAisuA8Priority@doh.state.fl.us
mailto:MQAisuA9Priority@doh.state.fl.us
mailto:MQAisuA9Priority@doh.state.fl.us
mailto:MQAisuA10Priority@doh.state.fl.us
mailto:MQAisuA10Priority@doh.state.fl.us
mailto:MQAisuA11Priority@doh.state.fl.us
mailto:MQAisuA11Priority@doh.state.fl.us
mailto:CSU_SupplementalRequest@doh.state.fl.us
mailto:CSU_SupplementalRequest@doh.state.fl.us
mailto:CSU_SupplementalRequest@doh.state.fl.us
mailto:MQAisuA12Priority@doh.state.fl.us

STATE OF FLORIDA
DEPARTMENT OF HEALTH

In Re: The Order Compelling Examination of
| Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334
ORDER COMPELLING AN EXAMINATION
The Department of Health (Department) is the state agency charged
with regulating the practice of osteopathic medicine pursuant to Section
20.43, Florida Statutes (2017); Chapter 456, Florida Statutes (2017); and
Chapter 459, Florida Statutes (2017).
For probable cause shown and pursuant to the authority vested in the
Department by Chapter 459, Florida Statutes (2017), you are hereby ordered

to report and submit to a mental and physical examination to be conducted

by the following named physician at the date, time and place indicated.

MENTAL/PHYSICAL EXAMINATION INCLUDING
NEUROCOGNITIVE TESTING

Benjamin Phalin, Ph.D.

4001 SW 13th Street
Gainesville, FL 32608
352-265-5549
ON
Thursday, June 7, 2018 @ 8:00 a.m.

Exhibit 1
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In Re: The Crder Compelling Examination of
Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334

The above-directed mental and physical examination is for the purpose
of obtaining examination reports and expert opinion testimony concerning
your ability to practice as an osteopathic physician with reasonable skill and
safety to patients pursuant to Section 459.015(1)(w), Florida Statutes
(2017), and for introduction into evidence at any administrative hearing to
be conducted on any administrative complaint filed against you which may
allege a violation of Section 459.015(1)(w), Florida Statutes (2017). This
Order is predicated upon the following Findings of Fact and Conclusions of
Law.

FINDINGS OF FACT

1. At all times material to this Order, Ronald P. Shelley, D.O., (Dr.
Shelley) was licensed in the State of Florida to practice osteopathic medicine,
license number DO 1648, pursuant to Chapter 459, Florida Statutes (2017).

2. At all times material to this Order, Dr. Shelley practiced
osteopathic medicine at the Belleview Medical Center, located in Belleview,
Florida.

3. On January 31, 2018, a sergeant for the Belleview Police

Department contacted the Department of Health regarding Dr. Shelley’s

Exhibit 1
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In Re: The Order Compelling Examination of
Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334

recent behavior.

4, The sergeant stated that he has known Dr. Shelley for many
years and that recently, he noticed Dr. Shelley exhibiting symptoms
indicative of neurological decline.

5. The sergeant indicated that over the past year, Dr. Shelley
began repeatedly contacting the police department to report thefts from his
office. When the police department responded to Dr. Shelley’s office, they
determined that the complaints were unfounded.

6. For example, on one occasion, Dr. Shelley accused his staff of
stealing checks from him. However, after a brief investigation into the
matter, it was revealed that Dr. Shelley’s staff were writing checks for Dr.
Shelley’s personal -expenses.

7. The sergeant additionally stated that near the end of January
2018, Dr. Shelley had a difficult time remembering who the President of the
United States or what the date was.

8. Dr. Shelley’s staff have also expressed concern over his recent
increase in forgetfulness.

9. Dr. Shelley’s apparent neurological decline and odd behavior

Exhibit 1
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In Re: The Order Compelling Examination of
Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334

indicates that he may be unable to practice osteopathic medicine with
reasonable skill and safety to patients. Because of that potential risk, a
thorough and complete mental and physical examination of Dr. Shelley is
necessary to protect the public and to ensure that he is able to practice

osteopathic medicine with reasonable skill and safety to patients.

CONCLUSIONS OF LAW

1. The Department of Health, by and through the State Surgeon
General, has jurisdiction over this matter pursuant to Chapters 456 and 459,
Florida Statutes (2017).

2. Section 456.015(1)(w), Florida Statutes (2017), states, in
pertinent part, upon a finding of the State Surgeon General or the State
Surgeon General’s designee that probable cause exists to believe that the
licensee is unable to practice osteopathic medicine by reason of illness or
use of a!cbhol, drugs, narcotics, chemicals, or any other type of material, or
as a result of any mental or physical condition, the department shall have
the authority to compel a licensee to submit to a mental or physical

examination by a physician designated by the department.

Exhibit 1
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In Re: The Order Compelling Examination of
Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334

3. Based on the foregoing Findings of Fact, the State Surgeon
General, through her designee, concludes that probable cause exists to
believe that Dr. Shelley is unable to practice osteopathic medicine with
reasonable skill and safety to patients, pursuant to Section 456.015(1)(w),
Florida Statutes (2017).

4. In accordance with the authdrity vested in the Department of
Health under Chapters 456 and 459, Florida Statutes (2017), the State
Surgeon General, through her designee, concludes that Section

456.015(1)(w), Florida Statutes (2017), should be enforced.

[Signatures Appear on Following Page]
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DONE and ORDERED by the

day of ey , 2018.

COUNSEL FOR DEPARTMENT:
Kristen M. Summers

Assistant General Counsel

DOH Prosecution Services Unit
4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
Florida bar Number 112206

(T) 850-558-9909

(E) Kristen.Summers@flhealth.gov

In Re: The Order Compelling Examination of
Ronald P. Shelley, D.O.
License Number DO 1648
Case Number 2018-02334

Department of Health on this -3

Celeste Philip, MD, MPH
Surgeon General and Secretary

Michele Tallent
Deputy Secretary for Operations
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Mail - Jacquline.Rosko@flhealth.gov Page 1 of 2

CONFIDENTIAL 456.073(10) DEPARTMENT OF HEALTH MATTER

Rosko, Jacquline E

Fri 5/11/2018 1:30 PM

To:skyking154@aol.com <skyking154@aol.com>;

Dr. Ronald Shelley DO,

I would like to speak with you concerning urgent correspondence from the Florida Department of
Health . We requested a response from you, which you have not provided. Please contact me at 386-
853-6002 at your earliest convenience so we can discuss this very important matter.

You are required by Florida law to update the Department of Health when you change your address
(F.S. 456.035.)

Please visit the MQA web site at http://doh.state.fl.us/mqga/howdoi.htm and follow the “Update my
Address” link to complete your update.

Thank you for your cooperation in this matter.

Sincerely,

Jacquline Rosko-

Medical Quality Assurance Investigator
Department of Health/MQA-Bureau of Enforcement
Investigation Services Unit

Alachua ISU Office

14101 NW Hwy 441 #5700

Alachua, FL. 32615

PH: (386) 853-6002

R —— e ——

HEALTH

CAal LAUuAlTy

Mission: To protect, promote & improve the health of all people in Florida through integrated state, county & community

efforts.

Values: (ICARE)
I nnovation: We search for creative solutions and manage resources wisely.
C ollaboration: We use teamwork to achieve common goals & solve problems.

https://outlook.office365.com/owa/?realm=flhealth.gov&path=/mail/sentitems 04%3/2018
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Mail - Jacquline.Rosko@flhealth.gov Page 2 of 2

A ccountability: We perform with integrity & respect.
R esponsiveness: We achieve our mission by serving our customers & engaging our partners.

E xcellence: We promote quality outcomes through learning & continuous performance improvement.

i o o P o o o Pt o oo o) o P o o o o o P oo o o

Please note: Florida has a very broad public records law. Most written communications to or from state officials
regarding state business are public records available to the public and media upon request. Your e-mail communications
may therefore be subject to public disclosure.

Exhibit 1
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Mission: Rick Scott
ission: Govemor

To protect, promote & improve the health
of all people in Florida through integrated
state, county & community efforts.

(o) [or:] Celeste Philip, MD, MPH
HEALTH Surgeon General and Secretary

Vision: To be the Healthiest State in the Nation

AFFIDAVIT OF SERVICE OR DILIGENT SEARCH

Department of Health

Petitioner
Vs Case No. 2018-02334
RONALD P. SHELLEY, DO

Respondent

COMES NOW, the affiant, who first being duly swomn, deposes and states:

1) Affiant is an Investigator/Inspector employed by the DEPARTMENT OF HEALTH, State of Florida.

2) That on 05/10/2018, 05/11/2018, 05/14/2018 and 05/22/2018, Affiant made a diligent effort to locate Respondent, to
serve XX Order compelling examination(s); Subpoena(s); Final order; Notice to cease
and desist.

3) Check applicable answer below:

XX Affiant made personal service on Respondent on 05/22/2018 at 5820 SE Lillian Circle, Belleview, FL 34420.

Affiant made personal service on [name], a person residing with Respondent at Respondent’s place of abode
over the age of 15, as verified by [identify the type of identification verified], on [date] at [address]. The recipient was
informed of the contents of the document(s) served.

Affiant was unable to make service after searching for Respondent at: (a) all addresses for Respondent shown
in the DOH investigation of the case; (b) all official addresses for Respondent shown in his licensing records on the
computer terminal or Board office; (c) Local telephone company for the last area Respondent was known to frequent;
(d) Division of Drlvers Licenses; and () Utilities (electric, cable, etc.).

State Of Florida
County Of Alachua

Before me, personally appeared _Jacquline E. Rosko whose identity is known to me by coworker and
who, acknowledges that his/her signature appears above.

Swom to or affirmed by Affiant before me this 23rd  dayof May  2018.

QM &Q M/M/ o, PAMELA LUPI

S5V 4 0, # FF 942153
Nﬁy Public-State of Florida ] é ggmﬁg‘:‘, 8, 2020
= B00-385-7019
amela L D { w_',z“"‘"'"‘*“""“
Type or Print Name My Commission Expires

Florida Department of Health

Division of Medical Quality Assurance
14101 NW Highway 441, Suite 700 « Alachua, FL 32615
PHONE: 386-853-6002

FloridaHealth.gov
INV FORM 321, Revised 8/14

Accredited Health Department
P \H I\[2} Public Health Accreditation Board

Exhibit S1-3 gi‘gib“ 1 oooo11



UF

UNIVERSITY o

FLORIDA

Department of Psychiatry / Addiction Medicine Division
Florida Recovery Center
4001 SW 13th Street

Gainesville, FL 32606

INVOICE

DATE|8/24/2018

INVOICE # A-19038

CASE ID

Florida Department of Health
4052 Bald Cypress Way, BIN C-5
Tallahassee FL 32399-3265

2018-02334

via email: melba_apellaniz@flhealth.gov SERVICE PROVIDER|Phalin
TAX IDENTIFICATION NO.[59-1680273
DOH Case #2018-02334
SERVICE
DATE DESCRIPTION RATE AMOUNT
Safety to Practice, Independent Medical Evaluation
No Show Case #2018-02334 $250.00 $250.00
Payment due upon receipt of statement
Do Not Make the Check Payable to the Faculty Physician
SUBTOTAL $250.00
$ 250.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Jessica Hemingway Florida Clinical Practice Association AMOUNT
(352) 265-5549 Department of Psychiatry / Addiction Medicine Division
email: hemingway@ufl.edu PO Box 103424
Gainesville, FL 32606
THANK YOU FOR YOUR BUSINESS!
Exhibit 1

017




Ron DeSantis

Mission:
Governor

To protect, promote & improve the health
of all people in Florida through integrated

state, county & community efforts. Scott A. Rivkees, MD

HEALTH State Surgeon General

Vision: To be the Healthiest State in the Nation

September 12, 2019

CONFIDENTIAL

Dr. Ronald P Shelley
PO Box 127
Belleview, FL 34421

Complaint #: 2019-39402
Dear Dr. Shelley:
The Consumer Services Unit received the enclosed complaint. We have determined you may have
violated the practice act regulating your profession. Therefore, we have opened an investigation.
Please submit a written response within 45 days of receipt of this letter. Please include the complaint
number 2019-39402 on any correspondence you provide to our office.
You may make a written request for a copy of the investigative file. This complaint and all investigative
information will remain confidential until 10 days after the probable cause panel has determined a
violation has occurred or you give up the right to confidentiality.

Sincerely,

Sesming S Lo zo

Jasmine S. Davis

Government Analyst |
Florida Department of Health
Division of Medical Quality Assurance+ Bureau of Enforcement Accredited Health Department
4052 Bald Cypress Way, Bin C-76 « Tallahassee, FL 32399-3276 =I®INE} Public Health Accreditatio% Board

PHONE: (850) 245-4268 + FAX: (850) 488-0796
Exhibit 2
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Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2019-39402

RONALD P. SHELLEY, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ronald P Shelley, D.O.
P.O. Box 127
Belleview, FL 34421

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist Il
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
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Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2019-39402

RONALD P. SHELLEY, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ronald P Shelley, D.O.
5820 SE Lillian Circle
Belleview, FL 34421

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist Il
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

Ron DeSantis

Mission: Governor
To protect, promote & improve the health
of all people in Florida through integrated Scott A. Rivkees, MD

state, county & community efforts. State Surgeon General

HEALTH

Vision: To be the Healthiest State in the Nation

STATE OF FLORIDA
BOARD OF OSTEOPATHIC MEDICINE

DEPARTMENT OF HEALTH,
PETITIONER,

VS. CASE NO: 2019-39402

RONALD P. SHELLEY, D.O.
RESPONDENT.

NOTICE OF HEARING

TO: Ronald P Shelley, D.O.
11331 SE 73" Court
Belleview, FL 34420

PLEASE TAKE NOTICE that a disciplinary hearing will be heard before the Board of Osteopathic
Medicine on Friday, August 21, 2020, commencing at 9:00 a.m. You are NOT REQUIRED to be
present at this meeting. This hearing will take place by video conference
https://global.gotomeeting.com/join/793180125 or you may call-in to attend the meeting. The
conference number is 1-866-899-4679 and the access code is 793-180-125.

The purpose of the hearing is to consider a motion for: Determination of Waiver

Note: Cases shown on the agenda may be heard in a different order. Cases are scheduled
beginning at 9:00 a.m.; therefore, it is imperative that you call in promptly and be prepared to be
at the meeting until your case is heard. If you have any questions regarding this matter, please
contact Sarah Corrigan at (850) 245-4444 or by e-mail at Sarah.Corrigan@flhealth.gov.

A copy of the agenda may be obtained a week prior to the meeting by visiting our website at
http://floridasosteopathicmedicine.gov/meeting-information/

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above and foregoing Notice of
Hearing has been forwarded by U.S. Mail to the above address(es) this 28" day of July 2020.

Christa Peace

Regulatory Specialist Il
Board of Osteopathic Medicine

4052 Bald Cypress Way, Bin C06 * Tallahassee, FL 32399-3256 MN[Z) Public Health Accreditation Board

Florida Department of Health
Division of Medical Quality Assurance « Bureau of HCPR m Accredited Health Department
PHONE: (850) 245-4161 P


https://global.gotomeeting.com/join/793180125
mailto:Sarah.Corrigan@flhealth.gov
http://floridasosteopathicmedicine.gov/meeting-information/

Ron DeSantis

Mission: Governor

To protect, promote & improve the health

of all people in Florida through integrated ;
state, county & community efforts. Scott A. Rivkees, MD

H EALTH State Surgeon General

Vision: To be the Healthiest State in the Nation

MEMORANDUM

TO: Kama Monroe, Executive Director, Board of Osteopathic Medicine
FROM: William Walker, Assistant General Counsel
RE: Recommended Order

SUBJECT: DOH v. John Joseph Im, D.O.

DOH Case Number: 2018-07389

DOAH Case Number: 19-4724PL
DATE: December 30, 2019
Enclosed you will find materials in the above-referenced case to be placed on the
agenda for final agency action for the August 21, 2020 meeting of the board. The
following information is provided in this regard.

Subject: John Joseph Im, D.O.
Subject's Address of 11950 County Road 101, Ste.101
Record: The Villages, FL 32162

(352)-391-5200
Enforcement Address: 13940 US highway 441, Suite 501
Lady Lake, Florida 32159

Subject's License No: 8729 Rank: DO
Licensure File No: 7776

Initial Licensure Date: 6/10/2002

Board Certification: No

Required to Appear: No
Current IPN/PRN Contract: No
Allegation(s): 459.015(1)(x), Florida Statutes (2017)
Prior Discipline: None
Probable Cause Panel: June 19, 2019

Glen Moran, D.O.; Valerie Jackson
Subject's Attorney: Pro Se

Complainant/Address: KK

Materials Submitted: Memorandum to the Board
Motion for Final Order
Recommended Order
Respondent’s Written Exceptions to Recommended

Florida Department of Health

Office of the General Counsel — Prosecution Services Unit i
4052 Bald Cypress Way, Bin C-65 » Tallahassee, FL 32399-3265 Accredited Health Department
EXPRESS MAIL: 2585 Merchants Row, Suite 105 IIlY2] Public Health Accreditation Board
PHONE: 850/245-4640 « FAX: 850/245-4684

FloridaHealth.gov



Order
Petitioner’'s Response to Respondent’s Exceptions
Administrative Complaint
Transcript of Hearing
Petitioner's Exhibits 1-3 and 5-9
Petitioner’s Proffered Exhibit 4
Respondent’s Exhibits 7 and 8
DOAH Pleading File
Motion to Assess Costs with attachments
Recommended Order Notification Letter



STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,
Petitioner,

V. DOH Case Number 2018-07389
DOAH Case Number 19-4724PL

JOHN JOSEPH IM, D.O.,

Respondent.
/

MOTION FOR FINAL ORDER
The Department of Health requests that this Honorable Board of

Osteopathic Medicine enter a Final Order in the above-styled cause. As
grounds therefore, the Petitioner would state:

1.  Petitioner is the state department charged with regulating the
practice of osteopathic medicine pursuant to Section 20.43, Florida
Statutes; Chapter 456, Florida Statutes, and Chapter 459, Florida Statutes.

2.  On June 19, 2019, Petitioner filed an Administrative Complaint
agajnst Respondent alleging that Respondent violated Section 459.015(1)(x),
Florida Statutes (2017).

3. On September 6, 2019, the case was filed with the Division of

Administrative Hearings.



4. On November 7, 2019, a final hearing took place in Lady Lake,
Florida.

5.  On December 16, 2019, the Administrative Law Judge issued a
Recommended Order in the above-styled cause.

6. Respondent has been advised by a copy of this motion that the
Board will consider the record that includes the following documents, in
this matter: the Administrative Law Judge’s Recommended Order,
Respondent’s Exceptions to the Recommended Order, Petitioner’s Response
to Respondent’s Exceptions, the Administrative Complaint, Petitioner’s
Proposed Recommended Order, Respondent’s Proposed Recommended
Order, the Transcript of the Formal Hearing with Petitioner’s Exhibits 1-3
and 5-9, Petitioner’s proffered Exhibit 4, Respondent’s Exhibits 7 and 8, and
the Pleadings file.

WHEREFORE, Petitioner would respectfully request that this Honorable
Board enter a Final Order in this case.

Respectfully submitted,

RN T

William Walker

Assistant General Counsel

Florida Bar No. 0123716

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
(850) 558-9876

(850) 245-4684 FAX




CERTIFICATE OF SERVICE
I CERTIFY that a true and correct copy of the foregoing has been
provided to Respondent, John Joseph Im, at 13940 US Hwy 441, Suite 501,

Lady Lake, FL 32159 by U.S. Certified Mail, this 30th day of December,

A%

William Walker
Assistant General Counsel

2019.




STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

DEPARTMENT OF HEALTH,
BOARD OF OSTEOPATHIC MEDICINE,

Petitioner,

Case No. 19-4724PL
=

JOHN JOSEPH IM, D.O

R

Respondent.

RECCMMENDED ORDER

On November 7, 2019, Administrative Law Judge Yolonda Y.
Green of the Florida Division of Administrative Hearings
("“Division”), conducted a final hearing pursuant to section
120.57(1), Florida Statutes, in Lady Lake, Florida.

APPEARANCES

For Petitioner: Virginia Edwards, Esquire
William Edward Walker, Esqguire
Department of Health
Bin C-65
4052 Bald Cypress Way
Tallahassee, Florida 32399

For Respondent: John Joseph Im, D.O., pro se
Exceptional Urgent Care Center
13767 U.S. Highway 441
Lady Lake, Florida 32159

STATEMENT OF THE ISSUES

Whether Respondent failed to meet the prevailing

professional standard of care by failing to counsel J.K.



regarding the risks of, or alternatives to, taking Levaquin with
Tikosyn in violation of section 459.015(1) (x), Florida Statutes,
as alleged in the Administrative Complaint; and, if so, what
sanction is appropriate.

PRELIMINARY STATEMENT

On June 19, 2019, Petitioner, the Department of Health,
Board of Osteopathic Medicine (“Petitioner” or the
“Department”), filed an Administrative Complaint against
Respondent, Dr. John Joseph Im, D.O. (“"Respondent” or “Dr. Im”),
alleging that he violated section 459.015(1) (x). ©On July 24,
2019, Respondent filed an Election of Rights seeking a final
hearing pursuant to section 120.57(1), and on September 6, 2019,
the case was referred to the Division for assignment of an
administrative law judge.

The undersigned issued a Notice of Hearing scheduling the
final hearing to take place on November 7, 2019, which commenced
on the scheduled date. At hearing, Petitioner presented the
testimony of patient J.K. (by deposition), K.K. (Patient J.K.'s
wife), and Dr. Anthony Davis (Petitioner’s expert).

Petitioner’s Exhibits 1 through 3, and 5 through 9 were
admitted. Petitioner proffered Exhibit 4. Respondent testified
on his own behalf. Respondent’s Exhibit 7 was admitted over

objection, and Exhibit 8 was admitted without objection.



At the hearing, the undersigned considered Respondent’s
Motion for Sanctions as it related to his assertions regarding
the conduct of Petitioner’s counsel during the deposition of
K.K. After hearing argument from both parties, the undersigned
denied Respondent’s request for sanctions.!

The one-volume Transcript of the hearing was filed with the
Division on December 4, 2019. The Petitioner timely filed its
Proposed Recommended Order in this matter, which has been
carefully considered in the preparation of this Recommended
Order. Respondent did not file a post-hearing submittal.

Unless otherwise indicated, all references to the Florida
Statutes are to the 2017 codification, and all references to the
2/

Florida Administrative Code are to the 2016 version.

FINDINGS OF FACT

The following Findings of Fact are based upon the testimony
and documentary evidence presented at hearing, the demeanor and
credibility of the witnesses, and on the entire record of this
proceeding.

1. Petitioner is the state agency charged with regulating
the practice of osteopathic medicine pursuant to section 20.43,
and chapters 456 and 459, Florida Statutes.

2. At all times material to these proceedings, Respondent
was a licensed osteopathic physician within the State of

Florida, having been issued license number 0S 8729.



3. Respondent's address of record at the time of filing
the Administrative Complaint was 11950 County Road 101, Suites
101, 102, and 103, The Villages, Florida 32162. Respondent's
current address of record is 13767 U.S. Highway 441, Lady Lake,
Florida 32159.

4. Respondent currently holds no board certification in
any specialty area, and did not complete any residency other
than in emergency medicine. Respondent attended Michigan State
University, College of Osteopathic Medicine. In 2002, he began
full-time practice as an emergency room physician at Munroe
Regional Medical Center in Ocala, Florida. He worked as an
emergency room physician until he opened Exceptional Urgent Care
Center (“EUCC").

5. At all times material to this complaint, Respondent
owned and operated EUCC.

Treatment Provided to Patient J.K.

6. On March 15, 2018, J.K., along with his wife, presented
to EUCC with complaints of a sore throat and fever. This was the
first of two visits to the clinic.

7. J.K. reported his medications as Amlodipine, Warfarin,
Tamsulosin, and Dofetilide (unless otherwise indicated,

hereinafter referred to by its trade name "Tikosyn").



8. J.K. was prescribed these medications by his
cardiologist at the William S. Middleton Memorial Veterans
Hospital (“V.A. Hospital”) in Wisconsin, his home state.

9. Relevant to this matter, Tikosyn helps patients
maintain a normal heartbeat rhythm. Tikosyn was prescribed to
keep J.K.'s heart in rhythm as he had atrial fibrillation.

10. J.K. was treated by a nurse practitioner, who ordered
a chest x-ray and a flu swab. The flu swab returned negative,
and the chest x-ray showed no focal pneumonia. J.K. was
prescribed Tamiflu and Naproxen. J.K. elected not to fill the
Tamiflu due to the “expensive cost.” Respondent was not
involved in J.K.'s treatment on this date.

11. On March 16, 2018, J.K. and his wife K.K. returned to
EUCC as J.K.'s symptoms had not improved. On this visit, J.K.
saw Dr. Im. Dr. Im evaluated J.K. and ordered two tests.

Dr. Im ordered a Prothrombin Time International Normalized
Ration ("PT INR") test to determine J.K.'s coagulation and he
ordered a CT scan of the chest. The PT INR results were within
the therapeutic range. The CT scan showed shattered ground-
glass opacification in the posterior right lower lobe and the
medial left upper lobe. The CT scan findings were interpreted
as "non-specific, may represent hypoventilatory change or an

infectious inflammatory process (acute or chronic).”



12. Respondent advised J.K. and K.K. that the CT scan
appeared to show the start of pneumonia, and he was going to
prescribe three medications: Levaquin 750 mg, Prednisone 20 mg,
and Zyrtec 10 mg.

13. K.K. testified that she asked Respondent if the
Levaquin, Prednisone, or Zyrtec were contraindicated with any of
J.K.'s current prescriptions, specifically Tikosyn. K.K recalls
that Respondent replied that he was not familiar with Dofetilide
(Tikosyn), and advised them to check with the pharmacist to see
if there were any contraindications.

14. Although Respondent initially advised J.K. and K.K.
that he was not familiar with Tikosyn, Respondent testified that
he advised J.K. and K.K. of the possible interactions between
Levaquin and Tikosyn and told her that the interaction was very
rare. He testified that he advised J.K. and K.K. that the
pharmacist is a safety net, and the pharmacist would call him to
discuss the prescriptions if he missed anything.

15. K.K. credibly testified that Respondent did not
counsel J.K. or K.K. on any risks regarding the medications
Dr. Im prescribed or provide them with any alternatives during
the visit on March 16, 2018.

16. J.K. and K.K. left EUCC and went to Publix to fill the
prescriptions. K.K. asked the pharmacist if any medications

would interfere with any of J.K.'s prescribed medications. Upon



advice of the pharmacist that Levaquin was contraindicated with
Tikosyn, K.K. declined to fill the prescription for Levaquin.

17. On behalf of J.K., K.K. then called EUCC and asked for
a different antibiotic that would not interact with Tikosyn.
However, she was instructed to contact J.K.'s cardiologist.

18. K.K. then contacted the cardiology staff of the V.A.
Hospital in Wisconsin, who instructed K.K. to follow the advice
of the pharmacist and (tell J.K.) not to take the Levaquin.

19. K.K. called EUCC a second time to confirm whether J.K.
had an infection and she was told that J.K. did not have an
infection.

20. Respondent recalls that he had a personal conversation
with K.K. during a courtesy telephone call placed the next day
(March 17, 2018). Respondent testified that during that call,
he explained Levaquin was the drug of choice, other medications
would not cover J.K.'s pneumonia, the potential interactions
were very rare, and J.K. needed to take the Levaquin. By his
own admission and his medical records, Respondent did not
provide J.K. or K.K. with any specific alternative antibiotics
and insisted that J.K. needed to take the Levaquin.

21. K.K. disputes that Dr. Im spoke with her or J.K. at
any point after the March 16, 2018, visit. She clearly recalled
that she spoke with a woman each time she spoke with staff at

Dr. Im's office. Overall, J.K. and K.K. clearly and



convincingly testified that Respondent never advised them of the
risks of using Levaquin with Tikosyn or provided any
alternatives to the Levaquin.

Expert Testimony

22. Petitioner offered the testimony of Dr. Anthony Davis,
who testified as an expert. Dr. Davis has been licensed as an
osteopathic physician in Florida since 1995. Dr. Davis attended

Kirksville College of Osteopathic Medicine and completed an
internship in family practice. He has been board certified in
family medicine by the American Board of Osteopathic Family
Physicians since 2001, and board certified in emergency medicine
by the American Association of Physician Specialists since

July 2003. EHe is also affiliated with professional
organizations including the American College of Family Practice
and Florida Osteopathic Medical Association.

23. Dr. Davis was accepted as an expert in emergency and
family medicine.

24. Dr. Davis relied upon his work experience, his
training, and his review of the medical records for J.K. to
render his opinion regarding the standard of care related to
treating J.K.

25. The standard of care requires an osteopathic physician
treating a patient similar to J.K. to: (1) provide and document

their justification for why Levaquin was the appropriate drug of



choice; (2) note the patient’s acknowledgment that there are
interactions with Tikosyn; (3) ensure the patient understands
the risks and benefits of combining Tikosyn and Levaquin;

(4) explain to the patient that there are limited alternatives
to Levaquin; and (5) provide the reason for prescribing a
potentially dangerous drug.

26. Levagquin is a medication that comes with a black box
warning that requires physicians to counsel patients on the
risks associated.

27. When a drug is designated as contraindicated and has a
category X for interaction, the standard of care requires that
the physician clearly explains to the patient why they are using
the drug and defend how it is going to be safe. Tr., p. 70.

28. Dr. Davis opined there were multiple treatment options
available for J.K., such as supportive care or an antibiotic
with a lower risk of interaction with J.K.'s existing
medication. Moreover, Dr. Davis testified that there were safer
alternatives to Levaquin that would effectively treat pneumonia,
such as doxycycline, if J.K. actually had pneumonia and an
antibiotic was necessary.

29. Respondent provided literature from the Infectious
Diseases Society of America related to community-acquired
pneumonia in an attempt to prove that X-Ray or other imaging

techniques are required for the diagnosis of pneumonia and to



support his claim that Levaquin was the drug of choice for J.K.
However, Dr. Davis credibly pointed out that the article,
published in 2007, is no longer accurate.

CONCLUSIONS OF LAW

30. The Division has jurisdiction of the subject matter
and the parties to this action pursuant to sections 120.569 and
120.57(1), Florida Statutes (2019).

31. This is a proceeding in which the Department seeks to
revoke Respondent’s license to practice medicine. The
Department has the burden to prove the allegations in the
Administrative Complaint by clear and convincing evidence.

Dep't of Banking & Fin. v. Osborne Stern and Co., 670 So. 2d 932

(Fla. 1996); Ferris v. Turlington, 595 So. 2d 292 (Fla. 1987).

As stated by the Supreme Court of Florida,

Clear and convincing evidence requires that
the evidence must be found to be credible;
the facts to which the witnesses testify
must be distinctly remembered; the
testimony must be precise and lacking in
confusion as to the facts at issue. The
evidence must be of such a weight that it
produces in the mind of the trier of fact a
firm belief or conviction, without
hesitancy, as to the truth of the
allegations sought to be established.

In re Henson, 913 So. 2d 579, 590 (Fla. 2005) (quoting Slomowitz

We Walker, 429 Bo. 2d 197, 800 {Ela. 4th DCA 1883)). This
burden of proof may be met where the evidence is in conflict;

however, “it seems to preclude evidence that is ambiguous.”

10



Westinghouse Elec. Corp. v. Shuler Bros., 590 So. 2d 986, 988

(Fla. 1st DCA 1991).

32. Disciplinary statutes and rules "must always be
construed strictly in favor of the one against whom the penalty
would be imposed and are never to be extended by construction."

Griffis v. Fish & Wildlife Conser. Comm'n, 57 So. 3d 929, 931

(Fla. 1st DCA 2011); Munch v. Dep't of Prof'l Reg., Div. of

Real Estate, 592 So. 2d 1136 (Fla. 1lst DCA 1992).

33. Petitioner charged Respondent under section
459.015(1) (¢}, which provides in pertinent part:
“Notwithstanding s. 456.072(2) but as specified in s. 456.50(2):
1. Committing medical malpractice as defined in s. 456.50. The
board shall give great weight to the provisions of s. 766.102
when enforcing this paragraph. Medical malpractice shall not be
construed to require more than one instance, event, or act.”

34. The Administrative Complaint alleged that Respondent
committed medical malpractice. Section 456.50(1) (g), Florida
Statutes, defined "medical malpractice," in relevant part, as
the failure to practice medicine in accordance with the level of
care, skill, and treatment recognized in general law related to
health care licensure.

35. Section 766.102 (1), Florida Statutes, provided in
part, that the prevailing professional standard of care for a

given health care provider shall be that level of care, skill,

il



and treatment which, in light of all relevant surrounding
circumstances, is recognized as acceptable and appropriate by
reasonably prudent similar healthcare providers.

36. Petitioner alleged that Respondent committed medical
malpractice by failing to advise J.K. of the contraindication of
Levaquin and Tikosyn. Dr. Davis testified that the applicable
standard of care required that an osteopathic physician advise a
patient of the interactions between Levaquin and Tikosyn and
provide any alternatives to taking Levaguin. Dr. Davis’ expert
testimony was credited. Petitioner proved this allegation.

37. Even had Levaquin not been contraindicated with
Tikosyn, the standard of care required that Respondent advise
J.K. of the additional risks, including death, involved in
taking the two drugs together. The more compelling evidence
demonstrates that Respondent did not advise J.K. of these risks,
and Respondent’s testimony to the contrary is rejected as not
credible.

38. Petitioner established by clear and convincing
evidence that Respondent committed medical malpractice in
violation of section 459.015(1) (x), as charged in the
Administrative Complaint.

Penalty
39. Petitioner imposes penalties upon licensees consistent

with disciplinary guidelines prescribed by Florida

12



Administrative Code Rule 64B15-19.002. See Parrot Heads, Inc.

v. Dep't of Bus. & Prof'l Reg., 741 So. 2d 1231, 1233-34

(Fla. 5th DCA 1999).
40. Penalties in a licensure discipline case may not
exceed those in effect at the time the violation was committed.

Willner v. Dep't of Prof. Reg., Bd. of Med., 563 So. 2d 805, 806

(Fla. 1st DCA 1990}, rev. denied, 576 So. 2d 295 (Fla. 1991).

41. At the time of the incidents, rule 64B15-195.002(28)
provided that for a first-time offender, committing medical
malpractice, as described in section 459.015(1) (x), the
prescribed penalty range was “letter of concern, up to one (1)
year probation and $1,000 fine to denial or revocation and
$10,000 fine.”

42. Rule 64B15-19.003 provided that, in applying the
penalty guidelines, Petitioner may deviate from the penalties
recommended above when there is evidence of aggravating and
mitigating factors present in the individual case. Petitioner
shall consider aggravating or mitigating factors as follows:

(1) The danger to the public;
The length of time since the

violations;

(3) The number of times the licensee has
been previously disciplined by the
Board;

(4) The length of time the licensee has
practiced;

(5) The actual damage, physical or
otherwise, caused by the violation;

13



(6} The deterrent effect of the penalty

imposed;

(7} The effect of penalty upon the

licensee’s livelihood;

(8) Any effort of rehabilitation by the

licensee;

(9) The actual knowledge of the licensee

pertaining to the violation;

(10) Attempts by the licensee to correct
or stop violations or refusal by
licensee to correct or stop
violations;

(11) Related violations against licensee
in another state, including findings
of guilt or innocence, penalties
imposed and penalties served;

(12) The actual negligence of the licensee
pertaining to any violations;

(13) The penalties imposed for related
offenses; and

(14) The pecuniary gain to the licensee;

(15) Any other relevant mitigating or
aggravating factors under the
circumstances. Any penalties omposed
by the board may not exceed the
maximum penalties set forth in Section
459.015(2), F.S.

43. A significant aggravating factor was that Respondent's
actions exposed J.K. to potential serious injury or death.

While there was potential for harm, J.K. did not suffer harm as
he did not fill the prescription or take the Levaquin.

44, On the other hand, Respondent was not under any legal
restraints at the time of the incident. There was no evidence
of any prior disciplinary history in any jurisdiction over a
15-year successful career. Respondent received no special

pecuniary benefit or self-gain from his actions. While these

14



factors do not serve as a legal defense to the proven charges,
they are relevant in determining an appropriate penalty.

45. Taken as a whole, the evidence presented does not
warrant deviation in penalty from the disciplinary guidelines
contained within the rule.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of
Law, it is RECOMMENDED that the Board of Osteopathic Medicine
enter a Final Order as follows:

a) Finding that John Joseph Im, D.0O., violated sectiocon
459.015(1) (x), by committing medical malpractice, as defined in
section 456.50, as alleged in the Administrative Complaint;

b) 1Issue a letter of concern against Respondent’s license
to practice osteopathic medicine;

c) Requiring completion of a prescribing practices course;
and

d) Imposing an administrative fine of $2,500.

15



DONE AND ENTERED this 16th day of December, 2019, in

Tallahassee, Leon County, Florida.

YOLONDA Y. GREEN

Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
(850) 488-9675

Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 1l6th day of December, 2019.

ENDNOTES
1/ The deposition in lieu of live testimony of K.K. was not
admitted into evidence as Respondent successfully argued there
were questions he desired to ask the witness that he was unable
to ask during the deposition.
2/ Unless otherwise noted, references to the statutory
codification or rules are to those in effect at the time the
alleged violation occurred.

COPIES FURNISHED:

Virginia Edwards, Esquire
Department of Health
Prosecution Services Unit
Bin C-65

4052 Bald Cypress Way
Tallahassee, Florida 32399
(eServed)
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William Edward Walker, Esquire
Department of Health

Bin C-65

4052 Bald Cypress Way
Tallahassee, Florida 32399
(eServed)

John Joseph Im, D.O.
Exceptional Urgent Care Center
13767 U. S. Highway 441

Lady Lake, Florida 32159
(eServed)

Kama Monroe, Executive Director
Board of Osteopathic Medicine
Department of Health

Bin C06

4052 Bald Cypress Way
Tallahassee, Florida 32399-3257
(eServed)

Louise Wilhite-St. Laurent, General Counsel
Department of Health

Bin C65

4052 Bald Cypress Way

Tallahassee, Florida 32399

(eServed)

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.

i



FILED
DEPARTMENT OF HEALTH
DEPUTY CLERK

cLerk:  Angzd Senders
DATE: DEC 2 7 2018
Department of Health, Petitioner v. John Joseph Im, D.O., Respondent.

DOAH Case no.: 19-4724PL
DOH Case No. 2018-07389

Written Exceptions to the Recommended Order

1. On December 16, 2019, Judge Yolanda Green, the Administrative Judge, found that Dr.
John Im violated section 459.015 (1) (x), by committing medical malpractice, as defined
in section 456.50, as alleged in the Administrative Complaint and recommended that the
Board of Osteopathic Medicine issue a letter of concern against Dr. Im’s license to
practice osteopathic medicine. The Judge also recommended completion of a prescribing
practice course and imposing an administrative fine of $2,500.

2. The standard of care requires an osteopathic physician treating a patient similar to patient
J.K. to: (1) provide and document their justification for why Levaquin was the
appropriate drug of choice; (2) note the patient’s acknowledgment that there are
interactions with Tikosyn; (3) ensure the patient understands the risks and benefits of
combining Tikosyn and Levaquin; (4) explain to the patient that there are limited
alternatives to Levaquin; and (5) provide the reason for prescribing a potentially
dangerous drug. Which were all satisfied in the care of patient J.K.

3. There are time in the practice of medicine, especially in the treatment of pneumonia (the
number 6 killer of Americans today) that patients with comorbidity such as patient J.K.,
Levaquin was the drug of choice, which I thoroughly explained to both the patient and his
wife. During the face to face encounter, I explained that the potential drug to drug
interaction between Levaquin and Tikosyn is extremely rare. (Exhibit)

4, Istrongly advised, both the patient and his wife, that the benefits far outweighs the risks
and that not taking the antibiotic can lead to serious injury and even death.

5. Talso assured the patient and his wife that the pharmacist is an additional safety net and
that pharmacist would call the doctor if she came across an absolute contraindication.

6. The medication Levaquin was dispensed by the pharmacist but was refused by the
patient’s wife.

7. When the patient’s wife called asking for a different antibiotic, I explained to her for the
second time that the alternative antibiotics would not cover sufficiently her husband’s
presentation based on the CT findings. It was noted in the H&P (exhibit) that the patient’s
wife became irate and abruptly ended the call.

8. The patient’s wife displayed reckless behavior by refusing the recommended antibiotic
and put her husband in harm’s way.




9.

10.

11.

The Department has the burden to prove the allegations in the Administrative Complaint
by clear and convincing evidence. Judge Yolanda Green solely based her decision on the
testimony of the patient’s wife when the patient himself admitted that he was counseled
by me on the benefits and risks of the medication prescribed.

An expert witness is a person who is permitted to testify at a trial because of special
knowledge or proficiency in a particular field that is relevant to the case. During the trial,
the expert witness testified that he has not worked in an outpatient setting, in particular an
urgent care center, since 2001,

Judge Green’s decision was solely based on patient’s wife testimony when in fact it was
proven beyond any reasonable doubt that the patient and patient’s wife contradicted
themselves on numerous statements.
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PETITIONER’S REéPONSE TO RESPONDENT’S EXCEPTIONS TO
- THE RECOMMENDED ORDER

Petitioner, Department of Health, by and through the undersigned

counsel, pursuant to [Rule 28-106.217(3), Florida Administrative Code,

hereby files this Response to Respondent’s Exceptions to the Recommended
Order. In support thereiof, Petitioner states the following:
I. BACKGROUND

1.  Respondent, John Joseph Im, is a licensed osteopathic physician

in the State of Florida, having been issued license number OS 8729.

Recommended Order, ri?ara. 2.
!

1
|
|
|




2. A formal administrative hearing of the instant matter was held
November 7, 2019 in Lédy Lake, Florida.

3. The adminiistrative hearing was held to determine whether
Respondent violated §ection- 459.015(1)(x), Florida Statutes (2017) by

committing medical malpractice as alleged in the Administrative Complaint.

Recommended Order, R 1-2.

4. On Decemb;er 16, 2019, the presiding Administrative Law Judge
("ALJ") entered her Reécommended Order. The ALJ found that there was
clear and convincing evidence that Respondent violated Section
459.015(1)(x), Florida %tatutes (2017) ‘by committing medical malpractice as
defined in Section 456.550 Florida Statutes, as alleged in the administrative
complaint.

5. The ALJ rechmmended that the Board of Osteopathic Medicine
enter a final order ﬂndi{ng that Respondent violated Section 459.015(1)(x),
Florida Stafutes by cor:nmitting medical malpractice as defined in Section
456.50 Florida Statuteis, as élleged in the administrative complaint, and

|

impose discipline incIuFing the issuance of a letter of concern against

1 |
Respondent’s license to|practice osteopathic medicine; requiring Respondent



to complete a prescribing practices course; and imposing an administrative

fine of $2,500. Recomrrbended Order, p. 15.

6. On December 27, 2019, Respondent filed exceptions to the
Recommended Order wjth thé Board of Osteopathic Medicine.
II. APPLICABLE S'I'iANDARD OF REVIEW

7.  The ALJ amid the Board of Osteopathic Medicine ("Board”) have

: ;

distinct roles in formal %dmini'strative hearings.

8. It is the fuinction' of the ALJ to consider all of the evidence
presented, resolve co!nﬂicts;in the evidence, assess the credibilify of
witnesses, draw permisﬁsible ihferences from the evidence, and complete a

recommended order coinsisting of findings of fact, conclusions of law, and a

| ,
recommended penalty.:See, Section 120.57(1)(k), Florida Statutes (2017);
==

x |
Heifetz v. Dep't. of Bus. Regulation, 475 So. 2d 1277, 1281 (Fla. 1st DCA
| :

1985) (citing State Bevferage%Deg't v. Ernal, Inc., 115 So. 2d 566 (Fla. 3d

DCA 1959)); Goss V. Djstritt Sch. Bd. of St. John’s Cty., 601 So. 2d 1232,

1234 (Fla. 5th DCA 199?) : and Bejarano v. Dep't of Educ., Div. of Vocational

Rehab., 901 So. 2d 891, 892 (Fla. 4th DCA 2005). If the evidence presented
| |

supports two inconsisteht findings, it is the ALJ’s role to decide the issue one

way or the other. Heifetz, 475 So. 2d at 1281,

I

|



|

9. Parties may.file exiceptions to findings of fact and conclusions of

law contained within tﬁe ALst recommended order. Section 120.57(1)(k),
Florida Statutes (2017). Exceptions shall identify the disputed portion of the
recommended order byi pagefnumber or paragraph, shall identify the legal

basis for the exceptio;n, anc;i shall include any appropriate and specific

citations to the record. !Fla. Admin. Code R. 28-106.217(1) (2017).

|
| '

i
H

10. The Board icannot reject or modify the ALJ’s findings of fact

unless it first determinés fromf a review of the entire record, and states with
| |

particularity in the order, th:at the findings of fact were not based on

competent substantial eviderHce or that the proceedings on which the

findings were based d!d noté comply with essential requirements of law.

! I
Section 120.57(1)(), Florida Sltatutes (2017).

11. Competent Fvidenfce is evidence that is sufficiently relevant and
o

material to the ultimate determination “that a reasonable mind would accept
| :

it as adequate to supp(?rt the conclusion reached.” City of Hialeah Gardens

v. Miami Dade CharteriFoundi., 857 So. 2d 202, 204 (Fla. 3rd DCA 2003)
|

(citing DeGroot v. Sheﬁield, 95 So. 2d 912, 916 (Fla. 1957)). Substantial

! !
evidence is evidence that provides a factual basis from which a fact at issue

:
may reasonably be infe':rred. d.

|
I
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12. The Board may only reject or modify an ALJ’s conclusions of law
and interpretations of admiriistrative rules if the Board has substantive

jurisdiction. See, e.g., Sectlonllzo 57(1)(1), Florida Statutes (2017); Barfield

v. Dep't of Health, 805 So 2d 1008 (Fla. 1st DCA 2001); Deep Lagoon Boat

Club, Ltd. v. Sheridan, 784 So. 2d 1140 (Fla. 2nd DCA 2001). “Jurisdiction”

has been interpreted to mean “administrative authority” or “substantive
expertise.” See Deep Lagoon Boat Club, Ltd., 784 So. 2d at 1142.
13. While the [ALJ recommends interpretations of law and/or

administrative rules, tlne Board has ultimate discretion over matters of
| |
substantive jurisdiction.! However, the Board may only reject or modify the

ALJ's conclusions of law if the|Board:
|

a. states with| particularity its reasons for rejecting or

modifying such conclusions of law or interpretation of

admin;istrative rule; and
1

b. makes; a finding that the substituted conclusions of law or
interplretatim of administrative rule is as reasonable or
more reasonable than that which was rejected.

Section 120.57(1)(1), Florida §tatutes (2017); Barfield, 805 So. 2d at 1011.
:
14. If a finding of fact n an AL)’s Recommended Order is improperly

labeled, the label should be disregarded and the item treated as though it




-
]
I

were properly labeled as a conclusion of law. Battaglia Props. v. Fla. Land

& Adjudicatory Comm’n, 629 So. 2d 161, 168 (Fla. 5th DCA 1994).

III. PETITIONER’S RESPONSE TO RESPONDENT'S EXCEPTIONS

|
|

15. Rule 28—106.217(1'), Florida Administrative Code, provides:

Parties may file e'xcepttq)ns to findings of fact and conclusions of law
contained in recommended orders with the agency responsible for
rendering final agency action within 15 days of entry of the
recommended order except in proceedings conducted pursuant to
Section 120.57(3), FlonHa Statutes. Exceptions shall identify the
disputed portlon of the recommended order by page number
or paragraph, shall ldentlfy the legal basis for the exception,
and shall mclude any|appropriate and specific citations to the
record. (emphas!s added).
16. Furthermore, section 120.57(1)(k), Florida Statutes, provides in

pertinent part: |

The final order shall include an explicit ruling on each exception,
but an agency need not rule on an exception that does not clearly
identify the dlsputed portion of the recommended order by page
number or paragr ph, that does not identify the legal basis for
the exception, or Fhat does not include appropriate and specific
citations to the record.

|
j

17. Respondent}’s exceptions do not provide a sufficient, specified
1
framework which would alloxAJ the Department or the Board to properly or

adequately rule on the issues in dispute.




18. Petitioner submits
specify a legal basis ifor t
appropriate or specific ¢itation
Should this %30ard

19.
consider all of the exceiations,
specifically below.

Paragraph One

20. Respondent;’s para

that all of Respondent’s exceptions fail to
e exceptidns, and none of them contain
s to the record.

disagree with Petitioner’s position, and wish to

Petitioner has responded to each “exception”

graph one is not an exception, and serves only

. |
to summarize the reconﬂmend

ation of the ALJ.

21. Petitioner respectJully requests the Board not rule on paragraph

one of Respondent’s éxcept

|
I
i

provided.

Paragraph Two i
|

22. Respondent%’s para
by the ALJ, and simply ésserts
his treatment of J.K. ‘

23. Respondent;’s para

!
does it provide any Ieg;al basi

standard of care in his treatm:

ions, as no specific exception is noted or

graph two restates the standard of care found

; that Respondent met the standard of care in

graph two contains no cites to the record, nor
s for the argument that Respondent met the

ont of J.K.




|
i

24. Conclusions of la

Respondent’s exception in pal

w are within the purview of the AL3, and

ragraph two should be denied for that reason

as well, Respondent didinot state with particularity any reason why the Board

|

should reject the ALJ’s c:oncluslon that he failed to meet the standard of care.

25. Petitioner respectfully requests the Board deny Respondent’s

exception in paragraph two, as no specific exception is noted or provided.

Paragraphs Three through

26. Respondent’s parg

Nine

graphs three through nine are nothing but an

attempt to relitigate hisfcase. Respondent refers generally to the facts of the

case, but provides no citation
|

he takes issue. i

i
!

27. The lack éf Spe

s to specific pages or paragraphs with which

cificity of Respondent’s exceptions forces

Petitioner to speculate as to the exact portions of the Recommended Order

to which Respondent% takes exception. Such speculation prejudices

Petitioner’s ability to respond appropriately.

28.  Petitioner contends these paragraphs do not comply with Rule

28-106.217, Florida Ad;ministrative Code, or Section 120.57(1)(k), Florida

Statutes, and that the l?oard

the extent such exceptibns ma

s not required to rule on those exceptions to

ke no particular page or paragraph reference.



29. Further, as discus:
purview of the ALJ and not of
based on competent substanti

argument to the contrary.

sed above, issues of credibility are within the
the Board. The findings of fact in this case are

al evidence, and Respondent has provided no

30. Petitioner réspectl
exceptions in paragraphs thre
noted or provided.
Paragraph Ten ’

31. In paragraplh ten @

ully requests the Board deny Respondent’s

e through nine, as no specific exceptions are

f his exceptions, Respondent takes issue with

Petitioner’s expert witnéss. Respondent has failed to provide any citation to

the record or legal basis for hi
to meaningfully respond.

32. Respondenté move
final hearing, however, fhe ALl
testimony. It would be @inappr
expert withess was noft quali

evidentiary rulings are the AlL]

33. Petitioner respectf

5 argument, and Petitioner is therefore unable

d to Strike Petitioner’s expert witness at the
] denied his motion and accepted the expert’s
opriate for the Board to find that Petitioner’s
fied to testify at the final hearing, as such
's responsibility.

ully requests the Board deny Respondent’s

exception in paragraph ten, as no specific exception is noted or provided.




Paragraph Eleven

34. Respondent claims that the ALJ based her decision solely on the

testimony of K.K. However, he
or legal basis for this assertior

35. Furthermoré, Resf
decision was based on “the te

at hearing, the demeanpr and

again fails to provide any citation to the record
1.
ondent’s assertion is patently false. The ALJ's
stimony and documentary evidence presented
credibility of the witnesses, and on the entire

commended Order, pg. 3.

record of this proceedin;g." Re
36. Petitioner réspecﬁ
exception in paragraph :eleven

IV. CONCLUSION |

For the foregoing% reaso

Osteopathic Medicine td deny

the ALJ's Recommendec!:l Orde

|
1
\

fully requests the Board deny Respondent’s

| as no specific exception is noted or provided.

ns, Petitioner respectfully urges the Board of
each of Respondent’s Exceptions, and accept
I in its entirety.

Respectfully submitted,

Y Y

William Walker

Assistant General Counsel

Florida Bar No. 0123716

4052 Bald Cypress Way, Bin C-65
Tallahassee, Florida 32399-3265
| (850) 558-9876




(850) 245-4684 FAX

CERTIFICATE OF SERVICE

I CERTIFY that a true 'and correct copy of the foregoing has been
| provided to Respondent, John Joseph Im, at 13940 US Hwy 441, Suite 501,

Lady Lake, FL 32159 by U.S. Certified Mail, this 30th day of December, 2019.

Willowa CUE~

William Walker
Assistant General Counsel




STATE OF FLORIDA
DEPARTMENT OF HEALTH

DEPARTMENT OF HEALTH,

PETITIONER,
V. CASE NO. 2018-07389

JOHN JOSEPH IM, D.O,,

RESPONDENT.
/

ADMINISTRATIVE COMPLAINT

COMES NOW Petitioner, Department of Health, by and through its
undersigned counsel, and files this Administrative Complaint before the
Board of Osteopathic Medicine against Respondent, John Joseph Im, D.O.,
and in support thereof alleges:

1. Petitioner is the state agency charged with regulating the
practice of osteopathic medicine pursuant to Section 20.43, Florida
Statutes; Chapter 456, Florida Statues; and Chapter 459, Florida Statutes.

2. At all times material to this Complaint, Respondent was a
licensed osteopathic physician within the State of Florida, having been

issued license number OS 8729.




3. Respondent’s address of record is 11950 County Road 101, Ste.
101, The Villages, Florida 32162.

4., At all times material to this Complaint, Respondent was a
Florida-licensed osteopathic physician.

5. At all times material, Respondent was employed by Exceptional
Urgent Care Center (EUC) located in Clearwater, Florida.

6. At all times material, J.K. was a patient at EUC under
Respondent’s care.

7. On or about March 16, 2018, Respondent treated patient J.K.
for symptoms associated with pneumonia by prescribing Levaquin 750
milligrams.

8.  Levaquin is a drug with contraindications for use with Tikosyn.

9. Respondent was aware, before prescribing Levaquin, that J.K.

was currently prescribed Tikosyn.

10. Respondent failed to counsel J.K. on the risks of, or alternatives
to, using Levaquin in combination with Tikosyn.

11. The prevailing professional standard of care required

Respondent to counsel J.K. on the potential risks and alternatives to

Levaquin before prescribing Levaquin.

Case Name: DOH v. John J. Im, DO
Case Number: 2018-07389




12. Respondent fell below the prevailing standard of care in his
treatment of patient J.K.

13. Section 459.015(1)(x), Florida Statutes (2017), allows the
Board of Osteopathic Medicine to impose discipline for committing medical
malpractice as defined in Section 456.50, Florida Statutes.

14. Medical malpractice is defined in Section 456.50(1)(g), Florida
Statutes (2017), as the failure to practice medicine in accordance with the
level of care, skill, and treatment recognized in general law related to
health care licensure.

15. For purposes of Section 459.015(1)(x), Florida Statutes (2017),
the Board shall give great weight to the provisions of Section 766.102,
Florida Statutes (2017), which provides that the prevailing professional
standard of care for a given health care provider shall be that level of care,
skill, and treatment which, in light of all relevant surrounding
circumstances, is recognized as acceptable and appropriate by reasonably
prudent similar health care providers.

16. Respondent failed to meet the prevailing professional standard
of care in his care and/or treatment of J.K. by failing to counsel J.K. on the

risks of, or alternatives to, using Levaquin in combination with Tikosyn.

Case Name: DOH v. John J. Im, DO 3
Case Number: 2018-07389




17. Based on the foregoing, Respondent violated Section
459,015(1)(x), Florida Statutes (2017), by committing medical malpractice
as defined in Section 456.50, Florida Statutes.

WHEREFORE, Petitioner respectfully requests that the Board of
Osteopathic Medicine enter an order imposing one or more of the following
penalties: permanent revocation or suspension of Respondent’s license,
restriction of practice, imposition of an administrative fine, issuance of a
reprimand, placement of the Respondent on probation, corrective action,
refund of fees billed or collected, remedial education and/or any other

relief that the Board deems appropriate.

[Signature appears on next page]

Case Name: DOH v. John J. Im, DO 4
Case Number: 2018-07389



SIGNED this _19th day of _June , 2019.

Vrginia Edwands

F'LEU | Virginia Edwards

DEPARTMENT nggEALTH Assistant General Counsel
PEPUTY Florida Bar Number 1003243
CLERK: % W DOH-Prosecution Services Unit
DATE: . 4052 Bald Cypress Way-Bin C-65

Tallahassee, Florida 32399-3265
Telephone: (850) 558-9892
Facsimile: (850) 245-4684

Email: Virginia.Edwards@flhealth.gov

PCP: June 19, 2019
PCP Members: Glen Moran, D.O.; Valerie Jackson

Case Name: DOH v. John J. Im, DO 5
Case Number: 2018-07389




NOTICE OF RIGHTS

Respondent has the right to request a hearing to be
conducted in accordance with Section 120.569 and 120.57,
Florida Statutes, to be represented by counsel or other qualified
representative, to present evidence and argument, to call and
cross-examine witnesses and to have subpoena and subpoena
duces tecum issued on his or her behalf if a hearing is requested.

A request or petition for an administrative hearing must be
in writing and must be received by the Department within 21

days from the day Respondent received the Administrative
Complaint, pursuant to Rule 28-106.111(2), Florida
Administrative Code. If Respondent fails to request a hearing
within 21 days of receipt of this Administrative Complaint,
Respondent waives the right to request a hearing on the facts
alleged in this Administrative Complaint pursuant to Rule 28-
106.111(4), Florida Administrative Code. Any request for an
administrative proceeding to challenge or contest the material
facts or charges contained in the Administrative Complaint must
conform to Rule 28-106.2015(5), Florida Administrative Code.

Mediation under Section 120.573, Florida Statutes, is not
available to resolve this Administrative Complaint.

NOTICE REGARDING ASSESSMENT OF COSTS

Respondent is placed on notice that Petitioner has incurred
costs related to the investigation and prosecution of this matter.
Pursuant to Section 456.072(4), Florida Statutes, the Board shall
assess costs related to the investigation and prosecution of a
disciplinary matter, which may include attorney hours and costs,
on the Respondent in addition to any other discipline imposed.

Case Name: DOH v. John J. Im, DO 6
Case Number: 2018-07389




STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CASE NO.: 19-4724PL

DEPARTMENT OF HEALTH,

BOARD OF OSTEOPATHIC MEDICINE,

Petitioner,
VS
JOHN JOSEPH IM, D.O.,

Respondent.

PROCEEDINGS BEFORE:

DATE:

TIME:

LOCATION:

REPORTED BY:

HON. J. YOLANDA GREEN
ADMINISTRATIVE LAW JUDGE

THURSDAY, NOVEMBER 7, 2019
9:34 A.M. — 3:38 P.M.

LADY LAKE TOWN HALL
COMMISSION CHAMBERS

409 FENNELL BOULEVARD
LADY LAKE, FLORIDA 32159

Courtney L. Wear, RMR, CRR
Stenographic Court Reporter
Notary Public, State of Florida

OWEN & ASSOCIATES COURT REFORTERS

P.0. BOX 157,

OCALA, FLORIDA 34478

352.624.2258 owenassocs@aol.com



APPEARANCES:

VIRGINIA EDWARDS, Esquire

WILLIAM WALKER, Esquire

OFFICE OF THE GENERAL COUNSEL

ASSISTANT GENERAL COUNSEL - PROSECUTION SERVICES UNIT

4052 Bald Cypress Way - Bin C-65

Tallahassee, Florida 32399-3265
E-mail: wvirginia.edwards@flhealth.gov
APPEARING ON BEHALEF OF PETITIONER

JOHN JOSEPH IM, D.O., Pro Se

13767 US Highway 441

Lady Lake, Florida 32159
E-mail: Jjohnimdo@yahoo.com
APPEARING ON BEHALF OF RESPONDENT

* * * * * *
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PROCEZEUDTNG S

THE COURT: We can go on the record.

Today is November 7th, it is approximately
9:34 a.m., and pursuant to notice we are here in the
case of Department of Health versus Dr. John Im,
Dr. Im, D.O., Division of Administrative Hearings
case number 19-4724PL.

I am Yolanda Green, the Administrative Law
Judge presiding over this matter. Would the parties
please enter an appearance.

MS. EDWARDS: Virginia Edwards with Florida
Department of Health.

MR. WALKER: William Walker with Florida
Department of Health.

DR. IM: Dr. John Im.

THE CQURT: Thank you.

Will either party be ordering a copy of the
transcript today?

MS. EDWARDS: Yes, Your Honor, the Department
will be ordering a copy.

THE COURT: Thank you.

Dr. Im, am I correct in that you're still not
represented by counsel?

DR. IM: Correct.

THE COURT: So a couple of these comments
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will be directed to you, and you may have heard
these before during a previous motion hearing. But
as it relates to this particular proceeding I wear
two different hats. So I serve as fact-finder and I
also serve as judge and rule on any objections. As
it relates to any admission of evidence, I will make
those ultimate decisions. I can answer any
questions regarding the procedure, how things will
work, how things will flow, how they will go
throughout the hearing. I cannot advise you
regarding the merits of the case. But, again, if
you have questions please just let me know and then
I'll answer those questions as we proceed through
the proceeding.

And ultimately what will happen is I will
enter a recommended order which will be my
recommendation of the facts, my recommendations
regarding the conclusions of law, as well as my
recommendations regarding the ultimate resolution of
this case. And then, of course, the case will go
back to the Department and then they will ultimately
enter through, of course, the Board of Osteopathic
Medicine, enter a final order. We'll talk a little
bit more about that as we go further into those and,

of course, those rights will be included in the
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recommended order.

I know that the Department provided -- or
just provided a binder with all of their exhibits.
Do you have a copy of your exhibits?

DR. IM: Yes. Do I have extra copies? I
submitted it prior to coming here. I didn't know I
was supposed to bring extra copies today.

THE COURT: Let me ask the Department. Have
you received a copy of Dr. Im's exhibits?

MS. EDWARDS: We printed a copy because he
was pro se.

THE COURT: Thank you.

Dr. Im, during this case, of course, the
Department having the burden of proof they will
present their case first, they will present their
evidence. You'll have an opportunity to ask
questions regarding -- ask questions of your
witnesses, as well as ask questions regarding the
evidence, or even object to the evidence that's
being offered in the hearing today. Likewise, the
Department will have also the opportunity to --
whether it be cross-examine any witnesses that you
offer, you, if you do decide to testify, and also
regarding any exhibits that you intend to offer.

Okay?
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Do you have any questions about anything that
I've explained thus far?

DR. IM: No, it's very clear.

THE COURT: Okay. So regarding the issue in
this case, pursuant to the notice we are here to
determine whether the respondent failed to meet the
prevailing professional standard of care by failing
to counsel J.K. -- Is it J.K.? -- requesting the
risk of or alternative to using Levaguin and Tikosyn
in violation of section 459.015(1) (x) of the Florida
statutes; and, if so, what sanction is appropriate.

Department, is that the issue as you see it?

MS. EDWARDS: Yes, your Honor.

THE COURT: And Dr. Im?

DR. IM: Yes.

THE CQURT: Thank you.

And, again, the Department has the burden of
proof and as the burden of proof the allegations
that -- excuse me -- to prove this case by clear and
convincing evidence.

Department, you understand that as being your
burden?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Dr. Im, do you have any questions

about the burden?
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DR. IM: ©No, I do not.

THE COURT: Okay. So a couple things I'm
going to put on the record, so if you have any
questions feel free to let me know.

But regarding evidence, the procedural rules
will be governed by the Division of Administrative
Hearings Uniform Rules of Procedure, which are found
in Rule 28-106 of the Florida Administrative Code,
Chapter 120 and as modified by the Florida Rules of
Evidence as modified by those two different rules.
Any hearsay evidence may be used as a supplement or
to explain other evidence, but will not be
suffiecient in itself te support 8 Finding mnless it
would be admissible over objection of the Court. If
you have any objections regarding hearsay you may
note it for the record and I will address those
objections before that evidence is admitted, or not,
given -- depending upon the case.

As far as any other evidence that is
relevant, I intend to admit evidence that's
relevant. However, any irrelevant or immaterial,
repetitious or cumulative evidence will not be
admitted.

Any questions from the Department?

MS. EDWARDS: No.
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DR. IM: No.

THE COURT: So would the parties wish to
invoke the rule of sequestration at this time?
Dr. Im -- the Department likely knows what I am
referring to, but in general the rule of
sequestration is any witnesses who will be
testifying in the hearing will be asked to be
excluded from hearing testimony of other witnesses.
And so at this time either party, if they wish to
invoke the rule -- I don't see that you have any
other witnesses, Dr. Im, so this question is more
directed to you.

DR. IM: Directed to me?

THE COQURT: Yes.

DR. IM: I don't need sequestration.

THE COURT: So you're fine with witnesses
remaining in the room during the entire proceedings?

DR. IM: I am, yes.

THE COURT: Perfect.

Are there any preliminary matters that we
need to address before we begin?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Okay. Ms. Edwards.

MS. EDWARDS: Thank you. Based on the order

that came out, I believe two days ago, regarding the
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witnesses, we will still be attempting to enter that
into evidence. However, we did secure a room in the
hotel where they were with the prior engagement,
there's a court reporter and we have a phone number
that we can call into. The witnesses are not there
as evidence in their prior witness letters, which is
also Petitioner's Exhibit N, that they did have a
prior engagement. But that room is available and
they were advised to get in there -- that they would
be available for the hearing after that engagement,
if absolutely necessary. And so we wanted you to be
aware that the Court Reporter verified she is there
and we can call in a conference number if Your Honor
chooses to allow that.

THE COURT: Okay. What time is the
engagement?

MS. EDWARDS: I am not sure. They were
unable to provide me the exact time as it is an
awards ceremony in honor of her recently deceased
brother, and there wasn't a timeframe on it. I know
that it started this morning, and Wisconsin is one
hour behind. But we did have the room available
from 8:00 a.m. £1ll 5:00 p«m.,; Wiscensin time, which
would be 9:00 a.m. to 6:00 p.m our time.

THE COURT: Thank you. Is there a way for
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you to contact the witnesses to determine what time
they would be available, so if they need to we can
schedule a specific time for that?

MS. EDWARDS: Yes, your Honor. She is
supposed to send me an email as soon as it's over.
She does not know -- as of this morning I received
an email before I came into court and she advised
she did not know the time, but she thought it would
be before lunch.

THE COURT: Great. And so are you referring
to potentially offering the depositions in lieu of
live testimony today?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Let's go ahead and take that up
before we begin.

Dr. Im, I know that you filed a motion for
sanctions, and some of the argument that was
presented during the teleconference on that motion.
I am, of course, fully aware and I did take note of
those things.

But what I will do is give the parties
another opportunity to present argument on a motion
for sanctions and then, of course, make a ruling.
And specifically we're speaking to the depositions

in lieu of live testimony and any objections to

11
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those needed.

So, Dr. Im, I will let you begin and then, of
course, Ms. Edwards, I'll let you follow up.
Dr. Im, go ahead.

DR. IM: So my first question on the record
is if I'm hearing it correctly, the case is, for me,
very dependent on my ability to cross-examine
Mrs. K.K., especially, because she was the one that
was doing the majority of the complaining, written
and verbal format. So if I'm hearing the Department
correctly, she may or she may not be able to
testify -- or give me an opportunity to
cross—examine. Are you saying that I will get an
opportunity to cross-examine?

THE COURT: Dr. Im, of course any questions
you have you can direct those to me and I'll answer
that question. The witness is currently under
subpoena, and so she is -- she's under subpoena,
she's required to attend, if she does not attend
we'll cross that bridge once we get there.

As of now, are there questions that you
desired to ask Ms. K.K. and were not able to ask
during the deposition?

DR. IM: Yes, absolutely.

THE COURT: Are those questions related to

12
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the issue as I presented it today?

DR. IM: Absolutely. Yes.

THE COURT: Okay. 1Is there any particular
reason why you weren't able to ask those questions?

DR. IM: Well, for me, I think going into it
I had all the questions written down and then I
think -- Mr. J.K. was more straightforward, where
Mrs. K.K., for whatever reason, I guess it may be
personality conflict, even over the phone. And then
when Ms. Virginia Edwards objected, quite often it
kind of threw me off -- the procedure, I guess --
because I'm not used to that.

And so there were times -- after I got the
copy of the deposition I read it and I realized
there were a good number of gquestions that I would
like to have asked that was pertinent to the two
wisits, March 15th of 2018 and March 1l6th, 2018 that
I feel that the deposition would not suffice without
the actual live testimony of the main plaintiffs
here, and without me being able to cross—-examine
them with particulars.

THE COURT: Okay. Is that all you would like
to offer regarding --

DR. IM: For Mr. and Mrs. K.K.?

THE COURT: Yes.

13
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DR. IM: Yes. The questions, I can't ask
right now, so... But I do have a question for the
witness when we get to that.

THE COURT: Okay. Ms. Edwards, would you
like to respond?

MS. EDWARDS: Thank you, Your Honor.

During the deposition respondent asked
several questions, we did object multiple times on
the record, but we do believe that our objections
were appropriate. There were several asked and
answered questions, the respondent did say he chose
not to continue asking those guestions during the
deposition. A lot of critical issues did come out
in the questioning. And we feel that a lot of the
information on his cross-examination did come out.
We understand that he may have additional questions,
but at no time was he limited from not asking those
questions during deposition.

Our direct examination of both witnesses was
roughly 30 minutes per witness and his
cross-examination was over an hour, I believe, for
each one. So we did give him leeway and yes, Your
Honor, we did object appropriately as we intended to
offer these in lieu of live, but we do feel that he

had sufficient time to cross-examine each witness as

14



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

15

it related to those issues directly related to the
case.

Again, this is a very straightforward issue,
there's not a lot of facts in dispute. 1It's whether
or not they received risks -- counseling on risks or
alternatives to the medications prescribed, and
those issues were addressed during both depositions.

Further, it sounds based on what he's saying
today in the prior motions. There were issue with
J.K., 1t's more so K.K. So we would ask that J.K.'s
be accepted. If you are going to consider not
accepting both, we would ask that at least J.K.'s be
accepted, and that if we need to we can accept K.K.
and maybe limit questioning, 1f he feels like they
are absolutely relevant questions and Your Honor
believes he needs to ask a few more that we would
limit the question to a wvery limited number of
cross—-examination questions.

THE COURT: Okay.

DR. IM: May I ask a question, or --

THE COURT: Well, first, let me ask you this
question: Do you have any objection to using J.K.'s
deposition being accepted in lieu of live testimony?

DR. IM: Procedure-wise, my question would

be: TIf it gets accepted I don't get to
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cross—-examine.

THE COURT: J.K.

DR. IM: Mr. J.K.

THE COURT: REight.

DR. IM: If I don't get to cross—-examine
Mr. J.K., then whatever was in the deposition,
written form, would be submitted as evidence? I do
not have a problem with that, if that's the
question.

But my issue here would be she states that I
had an opportunity to ask most of my questions, but
she never got to see my gquestions or read my
gquestions ahead of time. And there were many times
where she was leading, in my opinion. The
leading -- leading of the plaintiff, of both J.K.
and K.K., I got the impression that not only through
the objections but through -- Mrs. K.K. especially
refused to answer a good number of questions, and
Ms. Edwards never intervened to try to ask her to
answer.

So there were questions that I was going to
ask her today in front of you, Your Honor, where T
thought maybe she would be able to -- or she would
be ordered or directed to answer those questions

that were pertinent to the case, which is her word
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versus my word in many ways.

THE COURT: Okay.

So if I understand you correctly, you would
have no objection to the admission of
Patient J.K.'s testimony in lieu of live testimony.
lgs that correct?

DR. IM: That's correct.

THE COURT: And I do understand your concerns
regarding Patient J.K.'s testimony. And based on
your concerns and my review of the transcript, it
would be most appropriate for Patient J.K. to
present testimony today, as live as possible due to,
of course, it's by phone, which I did permit --
excuse me —-- I did permit Patient K.K. to appear by
telephone.

So with that said, Patient J.K.'s deposition
in lieu of live testimony will be admitted into
evidence.

And as it relates to Patient K.K., I do
understand that K.K. i1s in Wisconsin, that's a
distance over a hundred miles, and that's a hundred
miles -- over a hundred miles from the location of
this hearing. And that they will not be returning
to this location, this area in The Villages, until

January.
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But one of the concerns that I saw in the --
rather with the motion, also with the arguments
presented by Dr. Im, and then from my review of the
transcript that it did appear that Dr. Im may have
had some questions that he would have wanted to ask
the witness, albeit this is not his chosen field.
And so we do understand that Dr. Im is proceeding
pro se. However, there are still some questions
that seemed to me, and based on his argument seems

to me specifically regarding the deposition

transcript, and based on his argument that there are

questions that he would have wanted to ask the
witness.

So I'll point out specifically there are
areas where the witness declined to answer, there
were numerous questions on the basis of objection
raised by the Department's counsel, which appeared
based on the transcript impacted and had influence
on the witness' desire to answer certain questions,
and potentially influence her ability to --
influence the respondent's ability to obtain the
answers to those gquestions.

Now, I don't believe that Department's
counsel had any intent to do such a thing, I don't

think that there was bad faith in the objections,

18
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their objections were objections to form. While
some of those objections did get very close to the
line of causing some interference, it did not cross
that line of bad faith and rise to the level where
sanctions would be appropriate.

But with that said, based on the arguments
from the respondent, it is reasonable to have the
witnesses' live testimony so that the respondent is
able to ask questions that it deems necessary to
defend the allegations against him.

With that said, motion for sanctions is
denied. But the deposition in lieu of live
testimony will not be accepted today, we will hear
the live testimony of Patient K.K.

MS. EDWARDS: Thank you, Your Honor.

So to clarify, if K.K. is not going to come

in at all in deposition then we are able to question

her live today?

THE COURT: Correct.

MS. EDWARDS: Thank you, Your Honor.

And for the deposition of J.K., can we go
ahead and enter that into evidence as Petitioner's
Exhilbit 172

THE COURT: It's been admitted, but we'll

mark it as Petitioner's Exhibit 1.
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MS. EDWARDS: Thank you. Just for
clarification on the record.

(Petitioner's Exhibit No. 1 received in
evidence.)

MS. EDWARDS: One more question, are we
entering the transcript alone, or would you like the
associated video, as well?

THE COURT: If the video is a part of the
entire transcript, then both should be in. So both
should be in.

MS. EDWARDS: We have the videos as well.
Doctor, did you receive those in the mail?

DR. IM: Yeg, 1 did,

MS. EDWARDS: Your Honor, if I may approach
and provide those.

THE COURT: Yes, that's fine. Thank you very
much.

MS. EDWARDS: Your Honor, if we may.

THE COURT: Yes.

MS. EDWARDS: I know that the deposition for
K.K. is not coming in based on your ruling. We
would like to proffer it just for the record.

THE COURT: Okay. The written transcript as
well as the video?

MS. EDWARDS: Yes, Your Honor.

20
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THE COURT: Okay.

MS. EDWARDS: Thank you.

THE COURT: Now, if K.K. testifies —-- are you
still asking for K.K. to testify? Or are you asking
that that not be the case and you just proffer?

MS. EDWARDS: Can I have one moment to think
about that?

THE COURT: Yes. You can go ahead.

While you're thinking about that, I'm just
going to quickly streamline the record. Regarding
Petitioner's Exhibit 1, that's the deposition
transcript and video of Patient J.K., and as it
relates to that particular exhibit it is admitted
with no objection. Is that correct?

DR. IM: ©No objection.

THE CQURT: Thank you.

MS. EDWARDS: Thank you, Your Honor. At this
time we would not like to proffer. If for some
reason K.K. is not available to testify at that time
we'll address that issue, if that is okay with the
Colurt.

THE COURT: Perfect. Absolutely.

MS. EDWARDS: Thank you very much,

Your Honor.

THE COURT: No, thank you.
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Dr. Im, I just want to make sure I clarify
how this will work as it relates to Patient K.K.

The reason the depositions are not being accepted at
this time is because there's a question as to
whether you were able to fully develop the testimony
of Patient K.K., which is important, of course,
through this proceeding as she is a named witness
and pretty much at the center of the interaction
between yourself and as it related to the treatment
provided to Patient J.K. So it is reasonable to
have her witness live, and -- so that you can
develop that testimony. But that is the only reason
that it's being -- that she will be testifying live,
to develop that testimony as it relates to the
treatment at issue today.

So we have addressed the motion for sanctions
and depositions in lieu -- as it relates to the
deposition in lieu of live testimony.

I know that there's a motion for official
recognition pending. Dr. Im, do you have any
objections to that motion for official recognition?

DR. IM: No, I do not.

THE COURT: Okay. I will point out that the
motion for offieial reecognitien, of eourse, is

pretty standard as it relates to the Uniform Rules
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and Rules of Evidence. 1I'll point out that the
disciplinary guidelines that would apply in this
case would be the guidelines that were in existence
at the time in which the incident occurred, which
was March 16th of -- is it 2017 or 20187

MS. EDWARDS: 2018.

THE COURT: With that said, it would be the
disciplinary guidelines that were in effect at that
time. The copy that was attached to the motion was
for August of 2018, and so the -- of course the
disciplinary guidelines that were in effect at the
time, those would be the ones that were officially
recognized, and I believe those are from a different
date. So the disciplinary guidelines that apply in
this case are officially recognized. But, of
course, the ones that were attached to the motion
were not the correct -- they weren't the most
updated guidelines.

MS. EDWARDS: Thank you.

THE COURT: So that motion is granted with a
modification that they would be the guidelines that
were in effect.

Are there any other preliminary matters that
we need to address before we begin?

MS. EDWARDS: Yes, Your Honor, Jjust one more.
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If patient has allegations to maintain
confidentiality, we would like to refer to the
patient and the wife, because the wife is —-- has the
same last name -- as their initials. And we would
ask that the Court's permission for the

court reporter to redact if anyone uses their name.

Further, there were some exhibits submitted
by the respondent that were not redacted, and we ask
that they either be maintained for confidentiality
or that redacted copies be provided after the trial
to be attached to a copy of the transcript.

THE COURT: Okay. Thank you very much.

Madam Court Reporter, did you hear all that?

THE REPORTER: L ddid.

THE COURT: 1It's possible that the patient
will say her name, and we'll try to refrain from
using her name, and most of the time we'll refer to
K.K., so hopefully that won't get too confusing.

All right. Anything else that we need to
address, Dr. Im?

DR. IM: Not at this time.

THE COURT: All right. Would either party
wish to make an opening statement?

MS. EDWARDS: Yes, Your Honor, Jjust a brief

one.
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THE COURT: You may go ahead.
OPENING

MS. EDWARDS: Thank you, Your Honor. May it
please the Court.

Your Honor, we are here today because the
Department filed a one-count administrative
complaint against Dr. Im. The complaint alleges
respondent violated section 459.015(1) (x) Florida
Statutes by committing medical malpractice, by
failing to meet the prevailing professional standard
of care in his care and treatment of Patient J.K.

Many of the facts alleged in the
administrative complaint are not in dispute today.

The respondent's facility provided treatment
to Patient J.K. over a two-day period. And
Patient J.K. was currently prescribed Tikosyn, also
known as dofetilide. Based on his diagnosis of
March 16th, 2018 respondent prescribed Patient J.K.
Levaquin.

The facts that are in dispute are whether
respondent failed to counsel Patient J.K. on the
risks of or alternatives to using Levaquin in
conjunction with Tikosyn, two medications that are
contraindicated, and; whether a reasonably prudent

osteopathic physician would have provided the risks
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or alternative to Patient J.K.

The evidence will demonstrate that K.K.,
Patient J.K.'s wife attempted to get alternatives to
the Levaquin from respondent after she was advised
by both the Publix pharmacy and the Madison
Wisconsin VA not to take the medications as they
were contraindicated, but no alternatives were
provided.

The Department believes that it will prove
the allegations to the administrative complaint by
clear and convincing evidence.

Thank you very much.

THE COURT: Thank you.

Dr. Im, would you like to make an opening
statement at this time?

DR. IM: Sure, I didn't have one
prepared but -- mine won't sound as formal.

THE COURT: That's fine. Trust me, we're
pretty informal here.

DR. IM: I think the issue here is the
Department of Health has the blUrden of proof. There
are two main areas of contradictions between myself
and Mrs. K.K. I did -- clearly I have a protocol
that I follow -- I've been practicing medicine since

2002, post-residency emergency medicine from 1999 to
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2002.

I was trained well and to follow the protocol
to document correctly when there are addendums after
official reports, et cetera, lab results, go over
everything with the patient, and never break the
protoeol .

And when you have a difficult patient or a
patient's family member, especially -- especially
when I was doing pediatric emergency medicine in
St. Joseph's in the past in New Jersey, I was
trained very well to understand sometimes it's not
the patient but it's going to be the patient's
Fami Ly

When I realized that a patient's wife was
going to be challenging in the room on the 16th,
March 16th -- it was after the fact that me going
over everything with the patient, Mr. J.K. And her
final question when I said, are there any questions,
I usually turn to the significant other after I go
over everything with the patient, because my
relationship -- the doctor/patient relationship is
with the patient first and foremost. And I always
allow significant others, I always ask, how are you
related to the patient? If they're not within the

primary family sometimes I will ask them to step out
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as I go over very —-- sometimes very serious and very
lots of times bad news.

So during my resident training there was a
lot of medical/legal aspects that we were taught
during our training years. And so my opening
statement would be the Department of Health has two
things that they need to prove today, which is that
I did not go over the results -- I'm sorry. I did
not go over the benefits and risks of using Levaquin
with Tikosyn. And, two, that I fell below the
standard of care for other physicians in my
specialty, I think that's what Dr. Anthony Davis,
their expert witness. I think after today, I
hopefully get to cross—-examine Mrs. K.K. After I
get to cross-examine the expert witness I think it
will be clear, Your Honor, that I not only met the
standard, but I went above and beyond the standard
of care in explaining both the risks.

And then when Mrs. K.K. was upset and asked
for an alternative, I explained to her why the
alternatives would not be safe. And that the
alternatives would not cover the bacteria -- the
bacterias that's in question based on the CT
findings.

So that would be my opening statement.
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THE COURT: Thank you.

Department, are you ready to present your
first witness?

MS. EDWARDS: Your Honor, we would like to
enter some exhibits prior to calling the first
witness, if that's all right with the Court.

THE COURT: Okay. Are those exhibits in the
notebook that you provided?

MS. EDWARDS: Yes, Your Honor.

THE COURT: And Dr. Im has a copy?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Okay. You can begin with the
exhibits you'd like to offer.

MS. EDWARDS: At this time the Department

would like to offer Petitioner's proposed Exhibit A,

the patient records for Patient J.K. for the two-day

treatment period at Exceptional Urgent Care into
evidence as Petitioner's Exhibit 1.

THE COURT: Okay.

MS. EDWARDS: Those are found at tab one.

THE COURT: Dr. Im, do you have any
objections?

DR. IM: Tab one, let me see... No
objections, Your Honor.

THE COURT: Thank you.

29
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MS. EDWARDS: I apologize, would that be
Exhibit 2, as we already entered the depos as
Exhibit 1? It would be -- tab one in our Exhibit A,
but as we already entered the deposition as
Exhibit 1, would this be Exhibit 2, for the record?

THE COURT: So are you changing all of your
exhibit numbers, or just want to go back to the
number that you offered for J.K.? Or do we want to
just change the number for J.K. back to the
original?

MS. EDWARDS: We have J.K. as Exhibit E and F
in the notebook, and we entered those together as
Exhibit 1. So do we want to change the numbering
and change them numerically from this point on as
they're entered in? However Your Honor would
prefer, whatever is the easiest for you.

THE COURT: Okay. So before I accept
Exhibit 1, these records are hearsay, they -- are
you offering a witness with which these records will
come through?

MS. EDWARDS: Your Honor, we would like to --
excuse me. The deposition of the respondent, which
is Exhibit M, through his testimony, pages 20 and 23
of that, he verified that these are business records

that are kept in the ordinary conduct of the
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business, therefore his testimony and admission on
there would authenticate those records.

THE COURT: Okay. Dr. Im?

DR. IM: Yes, I have no objection to that.

THE COURT: Okay. So the patient records
from the respondent -- that's pages one through
nine.

MS. EDWARDS: Yes, Your Honor, of tab one.

THE COURT: -- are being offered as one
exhibit?

MS. EDWARDS: Yes, Your Honor.

THE COURT: And then I also see directly
after that another set of records.

MS. EDWARDS: Yes, Your Honor, that would be
a separate -- those were -- if you'd like me to
clarify. Those were records that were provided to
us from the patient, and some slight differences
between the two, that's why we have them as two
separate exhibits. But the first one is the one
that was authenticated in full by the respondent
during his deposition testimony.

DR. IM: I'm a little confused. Are you
saying —--

THE COURT: Just a second, Dr. Im.

DR. IM: I'm sorry.

31
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THE COURT: TIf you could clarify why we're
offering two different sets of records and there's
not a fraud allegation.

MS. EDWARDS: Based on the second set of
records there was some differences in the diagnosis
code listed between one and two, which may have an
effect on the medications prescribed. But the
Department had that in there as the records that the
patient had seen and received, and those were the
records that they used to refer to as those are the
records they had seen, but the tab one of the
records that were provided from the respondent and
verified by the respondent during his deposition.
So those are the ones that we're entering at this
time.

We had the second ones, as well. Again, very
minor differences. Purely just the diagnosis code
and the signatures are the only differences between
the two sets of records.

So the Department would not be opposed to the
second set not coming in at this time.

THE COURT: Okay.

MS. EDWARDS: Just looking to enter the first
set.

THE COURT: Okay. So the patient records
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from the respondent are Exceptional Urgent Care
Center, pages one through nine, are admitted as
Exhibit 2. That's Petitioner's Exhibit 2.

MS. EDWARDS: Thank you.

(Petitioner's Exhibit No. 2 received in
evidence.)

THE COURT: And the next exhibit you would
like to offer, Department?

MS. EDWARDS: We would like to offer in
Exhibit G, Petitioner's proposed Exhibit G. That is
in tak 8ix —— B6FEEy, tab sewven. This 18 & Bliginess
record from the Publix pharmacy. We would like to
enter this into evidence as Petitioner's Exhibit 3.

THE COURT: Dr. Im, do you have any
objections?

DR. IM: No, I've seen those. I have copies
of those. No objection.

THE COURT: Okay. The records from Publix
are admitted as Exhibit No. 3.

(Petitioner's Exhibit No. 3 received in
evidence.)

DR. IM: Maybe I should bring to your
attention. The pharmacist that's in question, there
was a deposition set up for her -- she's not listed

as a witness today, but she did not show up to the
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deposition. I don't know if you were aware of that,
since we're talking about Publix pharmacy. I was
able to trace down the name of the pharmacist,

Ms. Virginia Edwards set up a deposition for the
pharmacist and she was a no-show.

THE COURT: That's noted for the record and I
will take that into consideration when considering
this particular exhibit, and that is Exhibit No. 3.

Now, there are two sets of records for
Publiss.

MS. EDWARDS: Yes, Your Honor. We would like
to go ahead and enter -- Petitioner's proposed
Exhibit H, which is a business record that came
separate from Publix certified as -- these are notes
from the pharmacy section. Again, it's a properly
authenticated business record under 90.803(6), into
evidence as Petitioner's Exhibit 4. That is tab
eight, Dr. Im.

DR. IM: Tab eight?

MS. EDWARDS: Yes, sir.

THE REPORTER: Eight or A?

MS. EDWARDS: Eight.

DR. IM: Eight. Sorry. No ebjections,

Your Honor.

THE COURT: OQkay. Exhibit 4 is admitted at
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this time.

(Petitioner's Exhibit No. 4 received in
evidence.)

THE COURT: Any other exhibits, Ms. Edwards?

MS. EDWARDS: Yes, Your Honor. The
Department would like to offer Petitioner's proposed
Exhibit I as a business record from the Wisconsin VA
into evidence as Petitioner's Exhibit 5. And this
is also authenticated under 90.803 as well as
90.802, which was noted in the notice of intent to
admit business records.

THE COURT: Just one moment.

Just very quickly, regarding the exhibits
that are being offered, specifically the records,
the patient's name is redacted which, of course, T
understand that relates to the record being -- or in
the event that there's a public records request.
However, I can't verify that this is indeed the
patient with regard to.

MS. EDWARDS: Yes, Your Honor, I have
original copies, as well, if the Court would like to
review, we wanted to redact to maintain patient
confidentiality. If you would 1like, I have the
originals if you would like me to approach to

verify.
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THE COURT: Yes, ma'am.

MS. EDWARDS: Just a moment. Let me get them
OHE :

Would you prefer I show Dr. Im and then
approach? Or would you like to see them?

THE COURT: The appropriate thing would be to
show Dr. Im before you show me.

DR. IM: ©No problem.

MS. EDWARDS: May I approach, Your Honor?

THE COURT: Yes.

MS. EDWARDS: These are all of them.

THE COURT: Thank you.

Ms. Edwards, on the screenshot of the
pharmacy notes, can you show me where it shows that
this relates to Patient J.K.?

MS. EDWARDS: Yes, Your Honor. May T
approach?

THE COURT: Yes.

MS. EDWARDS: It looks like it's cut off,
unfortunately. Unfortunately the second page
doesn't show it, only the first page shows it, and
this was the original document that I received from
Publix with the name on the front. The respondent
is —— has a copy of this, as well. 1It's not a clear

copy, but that copy is the same as this and it has a

36



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

37

name up here. It appears to have been cut off on
this copy that Publix sent to us.

THE COURT: When you say up here you're
referring to the top corner of the screenshot?

MS. EDWARDS: Yes, Your Honor.

THE COURT: So for now, based on the fact
that I don't see anything on this, what you
provided, the screenshot that you provided that
shows that it relates to Patient J.K., I can't admit
it at this time because it's not clear that it's
related to this proceeding, or even the patient in
this case. However, you know, depending on what
Dr. Im offers, of course we can address that at this
time. But as it relates to this particular exhibit
that T have in front of me I'm going to -- I can't
admit it because it doesn't have anything related to
this witness, to that particular patient.

MS. EDWARDS: May I take a look one more
time, Your Honor?

THE COURT: And without that I wouldn't be
able to admit it because it wouldn't be relevant to
these proceedings.

MS. EDWARDS: I'm showing the judge a copy of
the redacted one. See up here where we have it

redacted. This is a copy that we mailed -- right
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here (indicating), I can barely see it. If you look
right here, his name's half cut off, but that's
where his name is. I apologize, it's very difficult
to read.

THE COURT: I understand. And I know you
would like this to come in, but it's just not clear.
It"s not a cglear record of —— showing that it i1is for
Patient J.K., so I can't admit this at this time.

If you do have a better copy of it or something that
specifically states it is for the patient, that
would be different. But based on what I have before
me I can't admit it because, again, there's no
indication that it relates to Patient J.K., and as a
result there's no indication that it's relevant to
this case.

Of course, the potential that it is related
to a different patient would be, of course, a
concern, as well.

So I'm going to exclude the pharmacy notes.

MS. EDWARDS: Your Honor, if we may, may I
proffer that exhibit?

THE COURT: Yes, you may proffer the exhibit.

MS. EDWARDS: Thank you, Your Honor.

THE COURT: Subject to all of the concerns

related to this particular exhibit and even the
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potential that it's related to another patient that
is not at issue in this proceeding.

MS. EDWARDS: Thank you.

THE COURT: Going to give you the other
original copies that you gave me.

DR. IM: Your Honor, I have a procedural
question.

THE COURT: Yes.

DR. IM: She said proffer, can you explain
that in English?

THE COURT: 1It's not admitted into evidence,
but they can proffer it for potentially appellate
purposes. But as far as this proceeding I will not
consider it. It's as if it did nobt exist Ffor my
consideration, if that helps.

DR. IM: Yes, it does.

THE COURT:; Okay. Sorry, Ms. Edwards, I1'1l1l
give you this copy back, too.

Any other exhibits that you would like to
of fer:

MS. EDWARDS: Was the Veterans Affairs, was
that accepted in, Your Honor?

THE COURT: No, it has not been. You're
showing me a copy with the unredacted?

MS. EDWARDS: Yes. Did you need to see it

39



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

40

again?

DR. IM: No, I don't.

THE ‘CQURT: Dr: Im, did I ask vyou i1f you
objected to that cardiology note as Petitioner's
Exhibit 57?

DR. IM: ©No objection, Your Honor.

THE COURT: Okay. Petitioner's Exhibit 5 is
admitted.

(Petitioner's Exhibit No. 5 received in
evidence.)

THE COURT: Any other exhibits?

MS. EDWARDS: Yes, Your Honor. We would like
to offer proposed Exhibit K, which is tab 11. This
is the respondent's completed interrogatories, and
enter those as admission by party opponent as
Petitioner's Exhibit 6.

THE COURT: Dr. Im, any objection?

MS. EDWARDS: Tab 11.

DR. IM: No objection.

THE COURT: Okay. Petitioner's Exhibit 6 is
admitted.

(Petitioner's Exhibit No. 6 received in
evidence.)

THE COURT: Ms. Edwards, any other exhibits?

MS. EDWARDS: Yes, Your Honor. The
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Department would like to offer Petitioner's proposed
Exhibit K, which is the respondent's completed
admissions, as admission by a party opponent into
evidence as Petitioner's Exhibit 7. Sorry, L. And
that is at tab 12.

THE COURT: 1Is there a reason that there are
exhibits marked with alphanumerical characters and
then there are tabs that are different?

MS. EDWARDS: Unfortunately, Your Honor,
there's —— in full disclosure, we ran out of

lettering tabs and I believe that's what happened

there.

THE COURT: Okay.

MS. EDWARDS: Just to be very forthright with
the Court.

THE COURT: That's fine. It probably would
be a little less confusing for everyone if it were
all consistent, but we can work with it. I just
wondered why.

MS. EDWARDS: I think it was printed prier to
the tabs, wWe ral olif of the dlphabelk. —

THE COURT: Understood. Any objections?

DR. IM: No objection.

THE COURT: Okay. So Petitioner's Exhibit

No. 7 is admitted.
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(Petitioner's Exhibit No. 7 received in
evidence.)

THE COURT: Any other exhibits, Ms. Edwards?

MS. EDWARDS: Yes. In tab 13, the Department
would like to offer Petitioner's proposed Exhibit M,
the respondent's deposition, as admission by party
opponent as Exhibit No. 8.

THE REPORTER: M or N7

MS. EDWARDS: It is proposed Exhibit M.

Thank you.

THE COURT: Let's do this, because I think
this record is going to -- we want to make it as
clear as possible.

MS. EDWARDS: Yes. I apologize.

THE COURT: Of course when everyone has to
review it, at least for the, you know, the PROs and
the like. So instead of referring to what the
Department has marked as the exhibit, you can just
indicate what you propose the exhibit to be. So if
this is proposed Exhibit 8, Jjust refer to it
pteposed Exhibit 8 &t kab 18. I8 Ethat Eight?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Okay. Dr. Im?

DR. IM: No objection.

THE COURT: So Petitioner's Exhibit 8 is
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admitted.

(Petitioner's Exhibit No. 8 received in
evidence.)

THE COURT: All right. Any other exhibits?

MS. EDWARDS: That is all the exhibits we
have for now, Your Honor.

THE COURT: Thank you very much.

Dr. Im, we'll wait until your case in chief
to address your exhibits. Is that fair?

DR. IM: That's fair.

THE COURT: Okay. Ms. Edwards, would you
like to call your first witness?

MS. EDWARDS: Yes, Your Honor. We would like
to call Dr. Anthony Davis to the stand, please.

THE COURT: Okay. Dr. Davis, if you can come
forward. There's a chair that way to the left of
the court reporter. There should be a microphone
there, so you can pull it down so she can hear you.

THE WITNESS: Okay.

THE COURT: Raise your right hand, please.

Whereupon,

ANTHONY J. DAVIS, D.O.,
a witness herein, having been first duly sworn,
was examined and testified as follows:

THE WITNESS: Yes, I do.
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THE COURT: Did you hear that?

THE REPORTER: Yes.

THE COURT: Thank you. Can you please state
your full name and spell it for the record.

THE WITNESS: Anthony Jerome Davis,
A-N-T-H-0-N-Y, middle initial J, D-A-V-I-S, D.O.

THE COURT: Thank you. Ms. Edwards?

DIRECT EXAMINATION

BY MS. EDWARDS:

Q. Hello, Dr. Davis.

A. Good morning.

Q. Good morning. What is your current
profession?

A. I'm an emergency medicine physician.

Q. Are you licensed in the state of Florida?

A. Yes, I am.

Q. Do you know your license number?

A. 106461, I believe. I can tell you. Missouri

and Florida. 0S6986.

Q. And how long have you been licensed in
Florida?

A. Since 1994, T believe.

Q Have you ever had a lapse in licensure?

A. No, I have not.

Q Have you ever been disciplined?

44



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

0o o r o o o r oo »

Q.
Missouri?
A.
Q.
licenses?
A.
Q.

everyone's

45

No, I have not.

Are you licensed in any other states?
Licensed in Missouri.

How long were you licensed in Missouri?
Since 1994.

Have you ever been disciplined in Missouri?
No.

Have you ever had any lapse in license in

No, I've not.

And are there any other states where you have

No, ma'am.

I would like to turn your attention,
attention to tab ten.

MS. EDWARDS: May I approach the witness?

THE COURT: Yes.

BY MS. EDWARDS:

Q.

I have a copy of your CV, and I would like to

direct everyone's attention to tab N.

o o o r

Dr. Davis, would you please review the CV.
Looks accurate. That is my CV.

Was this CV authored by you?

Yes, ma'am.

Does the CV detail your background, education,
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training and experience in the practice of osteopathic

medicine?
A. Correct. 1t does.
Q. Is it a true and accurate copy?
A. Yes, it is.

MS. EDWARDS: At this time, Your Honor, I
would like to offer Petitioner's proposed Exhibit 9,
Dr. Davis's curriculum vitae, into the record as
Petitioner's Exhibit 9.
DR. IM: No objection.
THE COURT: Petitioner's Exhibit 9 is
admitted.
(Petitioner's Exhibit No. 9 received in
evidence.)
BY MS. EDWARDS:
Q. Thank you. I would like to go through your
educational background, Dr. Davis.

Where did you go to undergrad?

A. Northeast Missouri State University.

Q. When did you graduated?

A. I graduated with my bachelér's in bieloegy in
'8 .

Q. After that did you go to graduate school?

A. I did. Time in graduate school was exercise

physiology.
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Q. Did you graduate?

A. I did not because I started medical school.

Q. Where did you go to medical school?

A. Kirksville College of Osteopathic Medicine.

Q. When did you start medical school? What year?

A. 1989,

Q. Did you graduate from medical school?

A. I did, in 1983.

ks Did you obtain your degree?

A. Yes, I did.

Q. After medical school did you have any
internships?

A. I did an internship and training program at

Peninsula Medical Center.

Q.

A
Q
A.
Q
A

How long was that?

One year.

Do you have any other training?

With --

After medical school, any other training --

Any formal direct training, such as

fellowships, no. Other than ATLS and advanced courses.

Q.
A.

What is ATLS?
Advanced Trauma Life Support.
Now moving to your work experience.

After medical school where did you first work?
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A. Missouri, Texas County Memorial, which was a
rural hospital.
How long were you there?
Around 18 months.
What type of practice was that?
Emergency medicine.

Where did you work next?

o T o O

Came back to Florida and went to Peninsula
Medical Center, which is where I trained. And worked --
had an office which was primary care, urgent care and

worked the ER.

Q. How long were you there?

A. From '9%5 until 2013.

Q. Did you work full time?

A. Yes.,

Q. After the Peninsula Medical Center, where did

you work next?

A. Just like emergency medicine, we do bounce
around some. So that hospital went through six
cylinders.

And then I did split time between -- that was

Peninsula, then Columbia, then Memorial System, all the
same —-- two campuses. Then went to New Smyrna Beach,
Flaerida..

Q. Where did you work in New Smyrna?
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At the Bert Fish Medical Center.
How long were you there?

Three years, from 2004 until 2007.
Were you full time?

Yes, ma'am.

Where did you work after that?

0o o r o o o r oo »

Then I was back -- I split time between the
Memorial Florida Hospital, which was the Memorial
campus, and started part time over on the coast at
St. Pete, Edward White Hospital.

Q. What were your duties at the St. Pete Edward
White Hospital?
Emergency medicine.
How long did you work there?
Until the hospital closed, November 2014.

Okay. Where did you work after that?

> o r o @ F

I worked there in South Bay Hospital, actually

been at South Bay since 2010. So I split time between

those.
Q What were your duties at South Bay Hospital?
A Emergency medicine.
Q. How long did you work at South Bay?
A From 2010 mnkil 2019,
Q At South Bay what kind of conditions did you
treat?
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A. It was emergency medicine. And everything
from pediatrics to trauma.

Q. Did you see walk-in patients?

A. We saw walk-in patients, we see ambulance.
Regular emergency department.

Q. During that time did you treat patients with

conditions such as the flu?

A. Yes, ma'am.

Q How about bronchitis?

A. Yes, ma'am.

Q And pneumonia?

A Correct.

Q. Did you see patients during that time

prescribed Tikosyn, also known as dofetilide?
A. Correct.
Q. During that time did you ever prescribe

Levaquin, or levofloxacin?

A. To any patient? Clarification.

Q. Levofloxacin. Yes, any patient.

A. Have I ever prescribed that medication? Yes,
ma'am.

Q. Do you prescribe any alternatives to that?

A I do.

Q. Is that still yeur —— i that Still yeur

current job at South Bay?
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A. I went -- I was part time at the VA, from 2011
till present. And last January I went full time at the
VA, of this year, and just resigned my privileges at
South Bay in September.

Q. So at the VA, what type of conditions do you
treat there?

A. It's a full-service ER, so all the things we
just talked about. There's more patients on Tikosyn at

the VA than at South Bay.

Q. The VA, is that your current job?

A. Yes, ma'am.

Q. Do you hold any board certifications?

A. I'm board certified in family practice through

the AOA, American Board of Osteopathic Family
Physicians. And I'm board certified in emergency
medicine through AAPS, which is their board
certification, emergency medicine.

Q. And when did you first obtain board
certification in family practice?

A It should say right here. Family medicine
certified initially 2001.

Q. What was required to become board certified in
family medicine or family practice?

A. So many years of experience, and I don't

remember the exact details. But so many years of
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experience and then I was able to sit for the boards.
Q. Are there any renewal requirements?
A Yes. Mandatory CME and recertification every

eight years.

Q. Have you had to renew?

A. I renewed in 2009 and 2016.

Q. Are your certifications still current?

A. Correct.

Q. Were there any lapses in the certification?
A No.

Q. For emergency medicine, what was required to

be board certified in that?

A. Since I missed the window for ABEM by a year,
since they closed that grandfather clause, I went to
board certification emergency medicine, and that
certification required over 7,000, I believe, hours of
ER experience, and case submissions, recommendations,
and then sit for oral and written boards. And that I
first certified July of 2003.

Q. Are there any renewal requirements?

A. Mandatory CME, as well. I renewed in that in
2011 and just retook that board last month.

Q. Iz that certification still gurrent?

A. e 18,

Q. Any lapses in your emergency medicine?

52
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A. No, ma'am.

Q. Is emergency medicine is a nationally
recognized specialty in the practice of --

A. Yes, it is.

Q. Is family practice a nationally recognized
profession and practice in osteopathic medicine?

A. Yes, ma'am.

Q. You stated you currently work at the VA. What

is your practice address?

A. 10000 Bay Pines Boulevard, St. Petersburg,
Florida.
Q. In your current practice, do you maintain

staff privileges at the hospital?
A. Yes.
Q. Do you maintain courtesy or staff privileges
anywhere else at this point in time?
A, No.
Q. Did you maintain courtesy or staff privileges
anywhere else in 20187
A. South Bay. Yes, I was on staff at South Bay.
MS. EDWARDS: At this time, Your Honor, I
would like to tender Dr. Davis as a medical expert
in the area of emergency medicine and family
medicine.

THE COURT: Dr. Im, any objections?



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

54

DR. IM: ©No objections.
THE COURT: So, Dr. Davis is accepted as an
expert in family medicine and emergency medicine.
MS. EDWARDS: Thank you.
BY MS. EDWARDS:
Q. Now, turning to the current case in this
matter,

Are you aware of who the respondent is in this

Cage?
A Teg.
Q. Do you know what his specialty is?
A Emergency medicine.
Q. It's alleged that Patient J.K. presented to

the respondent at Exceptional Urgent Care with symptoms
associated with pneumonia.
Do you diagnose and treat patients with
similar seonditdiens?
A. Yes, I do.
ks Did you diagnose and treat patients with
saimilar genditieons in 20187
A. Yes, ma'am.
MS. EDWARDS: TIf I may approach. I would
like to show Petitioner's Exhibit 2, patient's
records from respondent.

THE COURT: Okay.
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BY MS. EDWARDS:
Q. Dr. Davis, based on your review when was the
first day Patient J.K. reported to Exceptional

Urgent Care?

A. March 15th, 2018.

Q. What were Patient J.K.'s complaints up there?
A. Fever, sore throat.

Q. What medications was Patient J.K. prescribed

at the time he reported to Exceptional Urgent Care?

A. First visit he was prescribed naproxen and
Tamiflu.
Q. What was he prescribed prior to reporting to

Exceptional Urgent Care?
A. His home medications included Amlodipine,

dofetilide, Warfarin and Tamsulosin.

Q. Is dofetilide the same thing as Tikosyn?
A. Tikesyn. Correck.
Q. Based on your review of the records for

Patient J.K., did Dr. Im see Patient J.K. on March 15th?

A. No, he did not.

Q. What testing was ordered for Patient J.K. on
March 15th?

A. Patient had a flu swab and a strep screen and
a chest X-ray.

Q. What were the results of those tests?



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

56

A. Strep screen was documented as negative.
Influenza screen was documented as negative. Chest
X-ray was documented as Chronic Obstructive Pulmonary
Disease, and no focal pneumonia identified on X-ray.

Q. Based on those testings when was the diagnosis
given on March 15th?

A, Chart documented fever and other physiologic
disturbances of temperature requlation.

ks What was the treatment plan?

A. On that first visit he was prescribed naproxen
and Tamiflu.

Q. Did that alleviate Patient J.K.'s symptoms?

A. No, because the patient as instructed did come

back the next day, but he did not fill the Tamiflu.

Q. Okay.
A. Because he said it was too expensive.
Q. When the patient returned back the next day

what were his complaints?

A. Documented chief complaint of fever recheck,
and that did not start the Tamiflu. And he had a
presumptive diagnosis in the complaint written as
presumptive influenza.

Q. Were there any changes to the home medications
Patient J.K. indicated as being prescribed?

A. I did update the record and put dofetilide and
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added naproxen.

Q. When a patient is prescribed two -- multiple
medications, does i1f affect the recommended treatment
plan?

A. Can you clarify? Multiple medications, does
it change the treatment plan?

Q. Yes. When you --

A. For drug interactions and potential
interactions, yes, it does change the treatment plan.

Q. How does it change?

A. We need to consider what the underlying
conditions are, the past medical history, existing
medications and what we prescribe, how it will have an
effect on the other medications the patient regularly
takes.

Q. What are potential complications if the
medications are not taken into consideration?

A. That's a huge list, so... Depending on the
medicine it can have bleeding, you can have heart rhythm
problems, you can have electrolyte issues. You can have

a multitude of problems. It's a long list of

potentials.
Q. And what is your basis for this opinion?
A. My common program I use is Epocrates and/or

UpToDate for drug interactions and reference.
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Q. And is Epocrates a persuasive source in the
field of osteopathic medicine?

A. It's a standard prescription database with
drug interactions for all practices of medicine.

Q. Thank you.

Now, back to the records. What test did
Dr. Im order for Patient J.K. on March 16th?

A. The visit on the 16th, patient underwent a PT
INR, since he was on Warfarin. And underwent a CT scan
of the chest.

Q. And what were the results of those tests?

A. The INR was 2.1, which is within the
therapeutic range. And the CT of the chest was done and
showed scattered ground-glass opacification, posterior
right lower lobe, medial left upper lobe. These
findings are nonspecific, may represent hypoventilatory
change and/or infectious/inflammatory process, acute or
chronig.

ks What does it mean when it says it's
nonspecific finding?

A. Just that. It does not clearly indicate a
single diagnosis.

Q. Based on, I believe you said, the ground-glass
opacity, what were the possible --

A. Ground-glass opacification on a CT can be
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edema, poor ventilation, early infection, scar tissue,

early tumor. It can be a long list of multiple

oundi tliens.

Q. So there's no conclusive result based on that
finding?

A. Correct. Ground-glass does not correlate to

acute infection.

Q. Okay. And in 2018, what were the treatment
options available to Patient J.K. based on Dr. Im's
findings?

A. What treatment options? It could range from
supportive care on that wvisit, his fever had broken, his
respirations were normal, his lungs were documented as
clear. It could have just been supportive care, or if
he felt antibiotics were indicated he could use an
antibiotic that had less interaction with his existing
medications.

Q. And when you say supportive care, what is
supportive care?

A. Tylenol. Guaifenesin, like Robitussin for
cough and mucous. See if he gets progressively worse,
or if he just spontaneously clears, because 24 hours
earlier it was thought to be influenza and then it was
deemed -- documented as bronchitis, and then in

subsequent notes said it was documented as pneumonia.
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Q. And based on your review of Dr. Im's records,
what treatment plan did Dr. Im create for Patient J.K.?

A The record I have in front of me listed
bacterial pneumonia, and he prescribed Levaquin
750 milligrams, Zyrtec and Prednisone.

5 And in 2018 how does a doctor order these type
of prescribed medications?

A. They can be written or they can be
electronically sent to the pharmacy.

Q. How does an electronic ordering work?

A. If the physician's linked in with the pharmacy
then they electronically prescribe and sign and send for
the designated pharmacy of the patient's choice.

Q. When you enter a medication into an electronic
ordering system, do you receive any type of alert if
there are any contraindications?

A. As a rule I can't say, that's dependent on

each system and how the medical record works.

ks Do some systems provide a notice, to your
knowledge?

A. A lot do.

Q. Were there any contraindications between the

medications Dr. Im prescribed Patient J.K. with his
already prescribed medications?

A. In my opinion, yes.
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Q. And what were they?

A. The interaction between Levaquin and Tikosyn.
I was concerned about naproxen and Warfarin, but as a
short course that's reasonable and acceptable. It does
have a little bit of GI risk, but that's not a
contraindicated drug. When you look at Tikosyn and
Levaquin, it is a contraindicated drug due to risk of
interaction, and especially without a baseline QTc.

Q. And what is a baseline QTc?

A. In drugs that we're going to prescribe that
have risks, it's appropriate to get a baseline EKG so
that you know what your QTc interval is because the drug
that yeu're prescriking, the risk dis that if it
increases it then they may have the risk. And it's a
question of whether they risk ventricular fibrillation

and torsades.

Q. And can you explain a little bit more what
that is.
A. Electrical disturbance of the heart where it

basically becomes erratic and heart stops.

Q. And what is the basis for your opinion?

A. Basis for that opinion is when you plug those
two drugs into Epocrates, UpToDate drug interaction
programs, it says contraindicated, find alternative.

Q. Do any of these medications have black box
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warnings?

A. Levaquin has several black box warnings. And
the newest -- and I think that was 2008 or 2009 when it
came out for the tendon rupture. The interaction with
QTc has been around -- I could not find an exact date of
when that was published, but I think it was even before
2008.

Q. Before we get more specific, what is a black
box warning?

A. It's a warning that the FDA basically puts
into a medication which has either contraindications and

risks that you need to counsel patients on specific to

that drug.

Q. How are physicians put on alert of black box
warnings?

A. Usually by mail, now email. Updates through
prescribing programs. And/or when you put a -- write a

prescription, depending on the hospital system it will
pop up a flag. And one of the most common ways is the

pharmacist will call you with a concern.

Q. Is the pharmacist required to call?

A. I don't know statute on that.

Q. Going back, you said that Levagquin got a black
box warning around 2008 or 2009. What is your basis for
that?
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A. I know it was around the -- there was

black-boxed for tendon rupture.

Q. And what does that mean?
A. With the quinolone -- might have been later
than that -- when you take the guinolones it has a risk

of weakening the tendons and causing tendons to snap,
pop, tear. Which was, interestingly, found after the
Anthrax scare when so many people took guinolones. And
the surge of -- they had over a thousand percent surge
in tendon ruptures on insurance claims. So that's how.

We had been using quinolones for years and
never known that, then they black-boxed it for that.

But Levaquin and cardiac meds was a warning
before that, and I don't know if it's a black box, but
it is a significant interaction and listed as a clear
warning.

Q. If a2 contraindicating combination isg
prescribed, does the doctor owe any additional duties to
the patient?

A Comes down to documentation of risk/benefit.
And a clear explanation in the record that it was
acknowledged that there is a potential, and why you're
using that medication.

Q. Based on your review of Dr. Im's medical

records, was he aware of the contraindications between
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Levaquin and Tikosyn?

A. In the note in this updated record, I do not

see any explanation or documentation --

DR. IM: Objection, Your Honor.

THE COURT: Just a second, Doctor.

What's the objection?

DR. IM: The objection is that she asked for
an expert opinion. And I think he's stating that
because it's not in the notes that Dr. Im was not
aware. I think that's -- I don't know the legal
term, hearsay or -- so the objection is that what is
his expert opinion? And so I think that he should
be directed with a more specific question.

THE COURT: Ms. Edwards, any response?

MS. EDWARDS: Your Honor, it was a specific
question regarding based on the review of the
medical records.

Further, he was tendered as an expert, so he
is able to render opinions. But this question was
specifically related to the review of the medical
Feoords.

DR. IM: If I can clarify the objection. The
objection is based on she's not asking him to read
the notes, she's asking -- the way I heard it was,

how do you know that Dr. Im was not aware of the

64



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

potential interactions?
THE COURT: Based on that objection I'm going
to overrule the objection.
MS. EDWARDS: Thank you.
THE COURT: Go ahead, Ms. Edwards.
BY MS. EDWARDS:

Q. Dr. Davis, based on your review of the medical
records, was he aware of the contraindications between
Levaquin and Tikosyn?

A. To clarify, whether he was aware or not, I do
not see in the record that it was documented that he
acknowledged that there was an interaction. Whether he
knew, I can't say. I can say it was not documented in
the record that the interaction was known.

Q. Based on your review of the records, did
Dr. Im explain the risks associated with taking Levaquin
te Patient J.K.7

A. Based on the review of the record, I do not
see anything to suggest that the patient was counseled
on the risks of Levaquin.

Q. Are there any alternatives to the medication
Levaquin prescribed to Patient J.K.?

A Yes.

Q. What are those alternatives?

A. Had the patient actually had pneumonia, were
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there alternatives?

Q. Yes.
A. Yes. You could use doxycycline.
Q. And would that alternative be considered safer

than Levaquin?

A. In my opinion, it would be safer than
Levaquin.

Q. What is the basis for that opinion?

A. When you plug it into the drug indication

calculator and look at risks/benefits with Warfarin --
Levaquin also had significant interactions with
Warfarin. So doxycycline has less interaction with
Warfarin and with Tikosyn.

Q. Based on your review of Dr. Im's medical
records, did Dr. Im offer any alternative treatment
options to Patient J.K. other than Levaquin?

A. As far as antibiotics offered, the chart does

not reflect that any other alternatives were offered.

ks And we will be using the phrase standard of
care. How do you define standard of care?
A. Standard of care is what a reasonable and

prudent physician would do in a similar situation.
Q. What types of testing would a reasonably
prudent osteopathic physician order to determine the

cause of the patient's complaints similar to that of
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Patient J.K.?

A. A little bit of that depends if you're in
urgent care or an emergency department, I will
acknowledge that. I think history and exam are the
number one and key findings. Chest X-ray is
appropriate. I also think basic labs are appropriate,
including the complete blood count and chemistry. Then
you get into optional tests, such as sputum...

Q. And what considerations were taken into
account to decide which tests to order?

A. Basically how sick the patient 1s, how they
look in front of you based on your review of systems,
and how the physical exam seems.

Q. Why would it be important to get a basic lab
or, I think you said, blood count chemistry?

A. If the patient has a high fever, you're
wondering how elevated the white blood cell count is to
see if you think it is a bacterial infection.

Chemistry is —-- with atypical pneumonia you
often get a low sodium.

Also with the patient's medications, you would
want to look at potassium, basic electrolytes and kidney
function because kidney function also affects which
antibiotics and the dosing.

Q. Were the standards the same during 20187
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A. Yes, ma'am, I believe they would be.

Q. Once a diagnosis is formed, how does a
reasonably prudent osteopathic physician decide which
treatment modality to use?

A. Some of that is experience. You also have the
option of going through pathways, clinical pathways, and
that can range from using up to date -- there's a lot of
resources to say. If you think they have
community-acquired pneumonia, bronchitis, influenza and
pneumonia, a lot of experienced physicians just do what
they feel they've been trained in. But it's easy to
access resources to look at pathways that got antibiotic
therapy.

You can also use —-- if you truly do think they
have pneumonia, you can use the pneumonia severity index
scoring, and other things on M.D. Calculator to help
decide if this patient needs to be in the hospital, out
of the hospital. But it's not really direct basic

antibiotic therapy.

Q. And you said that M.D. Calculator --

A. M.D. Calculator is one of the most commonly
used.

Q. Most commonly used?

A. One of the most commonly used resources that

has pneumonia index and other guidance.
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Q. In your opinion, what does the standard of
care require a reasonably prudent osteopathic physician
to do in the treatment of a patient similar to J.K.?

A. Can you restate that one more time, so I'm
clear.

Q. Sure. In your opinion, what does the standard
of care require an osteopathic physician to do in the
treatment of a patient similar to J.K.?

A. I'm kind of mixed because based on review of
both visits, one of my biggest issues was I don't see an
accurate diagnosis of pneumonia. So I thought the
Levaquin didn't seem quite appropriate. And if your
clinical suspicion is high enough, the chart -- standard
of care would say that despite the history, the exam,
these are the reasons why I think this patient has
pneumonia, and Levaquin is what I feel is appropriate.
Yes, it has drug interactions with Tikosyn and Warfarin,
and the way I'm going to handle that is baseline --
well, he did a baseline INR. I think its standard would
be to document a QTc. And say that the patient
understands the risks/benefits, and there's limited to
no alternatives, and that's why I am prescribing a
potentially dangerous drug.

Q. Was there any change in that standard in 201872

A. No.
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Q. What's the basis for that opinion?
A. Basis for that opinion is when we have drugs
with a contraindicated -- when they come up as

contraindicated as an X category for interaction, the
standard is to clearly explain why you are using it and
to defend that it's going to be safe to use.

Q. How --

A. Such -- let me -- like yesterday, I had a case
where I was using five medications for nausea, vomiting,
all of which had QTc risks. And we did -- based on EKG
and not a normal level, we gave all the medicines, and
repeated an EKG before we admitted the patient to make
sure we hadn't caused harm. That's kind of a reasonable
approach when you're using potentially dangerous
medications.

Q. How does a reasonably prudent osteopathic
physician determine if there are any contraindications
with medications?

A. Where I work now it's computer-based in

pharmacy. The pharmacist often calls and says, hey,

this is a contraindication. Drug interaction programs
is how I typically -- often these patients are on so
many medicines it's hard to -- you can't reasonably plug
all their medicines in. But a pharmacist will catch and

flag -- their programs are often better, and it will
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risk interaction.

Q. Would it make a difference if the patient put
you on awareness that they have a drug that they know
might have contraindications?

A. One more time, please.

Q. Sure.

Would it make a difference if the patient let
you know at the appointment that they're on a medication
that they know can have potential contraindications with

other medications?

A. Absolutely.
Q. And why would that make a difference?
A. Because we treat the whole patient, and we

need to know what they're on. Even vitamins and other
prescription medicines all have potential interactions.

Q. Without discussing -- I think we've already
gone through -- have you formed opinions on whether
Dr. Im met the standard of care in his treatment of
Patient J.K.?

A. I did make the opinion that he did not with
prescribing Levaquin with its interaction with Tikosyn.
And little documentation to support its use, based on
looking at the record with the review of systems,

physical exam, the X-ray, what lab work was done and the
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chest CT, in my opinion that did not justify Levaquin.
And there was no risk/benefit documentation and
counseling documented in the chart to say that he
clearly explained the risks/benefits to the patient.

And of interest, I started my whole report on
the case review to say the patient didn't fill it, and
no physical harm was done. However, the interaction was
very real and could be potentially fatal without
documented risk to the patient.

Q. And what specifically did you review to form
your opinion?

A. I reviewed the complaint sent to the State
from the patient's wife. And I reviewed the medical
records that were sent, which is the wvisit from the 15th
and 16th office visits. Along with chest X-ray and a

CT scan report.

Q. Did you review any pharmacy records?

A. I don't remember seeing Publix pharmacy
records. I know there was some records from the VA.

Q. Did you rely on any medical literature in

forming your opinion?

A. Medical literature, I relied on UpToDate.

Q. Is UpToDate considered persuasive in your
field?

A. Tes.
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Q. In your opinion, did Dr. Im meet the

prevailing standard of care in his treatment of Patient

J.K.7?
A. No.
Q. Why not?
A. The way that the record is documented, the

interaction between Levaquin and Tikosyn being category
X or contraindicated, there's no documentation to
justify its use without clear warning inpatient
education.

Q. Have you had the opportunity to review
Dr. Im's deposition that was taken on October 3rd, along
with the supporting exhibits?

A. Yes, ma'am.

Q. Did Dr. Im's deposition testimony in any way
change the opinions that you formed since initially
reviewing the case?

A. No.

ks Are all of the opinions that you've expressed
regarding Dr. Im's care and treatment of Patient J.K.
made within a reasonable degree of medical certainty?

A. Yes, ma'am.

MS. EDWARDS: That's all the questions I have
for now.

THE COURT: Thank you. Dr. Im, would you
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like to proceed with the cross-examination?
DR. TIM: Yes. Thank you, Your Honor.
THE COURT: Okay.

CROSS EXAMINATION

BY DR. IM:
Q. Dr. Davis. Good morning. It's morning still.
A, Morning.
Q. First of all, I just want to, before I start,

the field the emergency medicine has a long history, and
it's a field that I'm very passionate about, it's a
field that I trained in. And although when I had an
opportunity in 2004 to open up my own urgent care
center, I still have great friends who are —--
THE COURT: Dr. Im, this is your eppeortunity
to ask the witness guestions.
DR. IM: I'm sorry.
BY DR. IM:
Q. So my first question is: After you graduated

medical school in 1993, where did you do your

internship?

A. Peninsula Medical Center in Ormond Beach,
Florida.

Q. After your internship in 1994, what did you do

your residency in?

A. I went to rural Missouri and did it the way
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physicians used to do it there, which is baptism by fire

in the emergency department. So I didn't do a formal ER

residency.
Q. That was in —-
A. '94.
Q. '94., Are you saying there was no residencies

in emergency medicine?

A. I did not attend a residency.

Q Why not?

A Because I went to work.

Q I'll rephrase the question. Did you know

about emergency medicine residency programs?

A. Yes, I was actually offered a position through
Brooke Army Medical Center for triple board in emergency
medicine, internal medicine and master's in public
health. But that program didn't fully exist, so I
backed out of that and went to work.

Q. Did you try to apply anywhere else for

emergency medicine?

A. I never applied at any emergency medicine
residency.

Q. You said there was one that offered, or --

A. Verbal offer. So I knew about emergency

medicine residencies, I just went down the clinical

track and worked.
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Q. In the state of Missouri, are you allowed to

work without a residency?

A. Absolutely.

Q. How long did you work at Texas County Medical
Hospital?

A. 18 months.

Q. Do you have any formal training in radiology?

A. Through rotations in medical school and
through my --

Q. I'll rephrase the question.

Do you have any post graduate, post medical
school training in radiology?
A. Yes. Formal documented, I trained with
radiology, I study regularly and do CMEs.
Q. Dr. Davis, I will try to rephrase this
question, again.
After internship or during internship did you

get any formal training in radiology?

A. Yes, I had a month of training in internship,
as well.

Q. And in what form was that?

A. Same as most people in training programs, you

follow the radiologist and --
Q. You said you went to work after your

internship. 1Is that not correct?
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A. Correct.

Q. Okay. So where did you get your formal
training in radiclogy?

A. I did a month of retations in medieal school
and during internship.

Q. So do you have any formal training in

pharmacology outside of medical school?

A. I am not a pharmacist.
Q. I know you said that you were aware of
emergency medicine residency programs. For the Court,

can you educate us on what a resident program is.
A. No, I think that's inappropriate.
THE COURT: Doctor, if you can answer based
on what your understanding of a residency program
18
THE WITNESS: Okay. Emergency medicine
residency is a subspecialty, which is a three-year
program, which helps solidify and train physicians
in the field of emergency medicine.
BY DR. IM:
Q. Thank you.
Are you familiar with the organization ABEM or
AOBEM?
A. Yes, sir, I am.

Q. Can you in plain English define what --



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

78

A. That's another licensed -- that's another
certifying board that was the original boards, American
Board of Emergency Medicine and then American
Osteopathic Board of Emergency Medicine.

Q. And you used the term grandfathering. I don't

know 1f the Court understands what that means. Could

you explain what grandfather -- you said you
grandfathered.
A. No, I missed the grandfather window for ABREM.

A lot of peers did not do emergency medicine residency
and/or certified through American Board of Emergency
Medicine without doing an emergency medicine residency,
and that window had closed. So that's why
grandfathering in means you get into the board with
clinical experience. And ABEM and AOBEM both closed
their clinical tract first. So I am familiar with both
those organizations.

Q. Are you familiar with the organizations
American Academy of Emergency Medicine and American
College of Emergency Physicians?

A. I was a member of the American College of
Emergency Physicians for years.

Q. Are you aware that they don't recognize your
beoard certification?

A. I don't know that because I resigned from that
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organization.

Q. Are you aware that ABEM or AOBEM does not
recognize your board certification?

A. The State of Florida recognizes my board
certification in emergency medicine. I did not know
about ABEM.

Q. Okay. Are you aware that many hospitals
nowadays will not accept your board certification?

A. I know where I work in the state of Florida
accepts my board certification.

Q. Is it fair to state that when you started your
position at the Texas County Memorial -- you refer to it
as baptism by fire. What does that mean?

A. Well, my first day out of training I dealt
with a guy who was crushed by a tree and I had to put a
chest tube in him and deal with a head injury and fly

him out to a trauma center.

Q. Where did you learn to do a chest tube?

A. In my internship and my medical school
training.

Q. I also did an internship --

THE COURT: Dr. Im.
DR. IM: I'm sorry. Yes, I'll move on with
the questions.

THE COURT: Thank you.
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Q. Is it fair to state that when you started
your —-- sorry. Are you being compensated today,
financially?

A. I will be paid for my time coming in as a

witness, yes.

Q. Who pays you?

A I should be paid by the State of Florida.

ks Are you paid hourly?

A Depends on how long I'm here, I'll be paid for

either a half day or a day.

Q. If I may, you mentioned the word chest tube,
so that kind of triggers my next two to three questions
about training years.

How is one trained do a chest tube, in your
opinion? When you were trained, how were you trained to
do a chest tube?

A. Hopefully the way that everybody is, with a
mentoring physician and practice and doing the skills.

Q. How many chest tubes did you do before working
at Texas Memorial?

MS. EDWARDS: Objection, Your Honor.

THE COURT: Was there an objection? What's

your objection?

MS. EDWARDS: Relevance. They're not
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related, chest tube isn't related to matters at hand
today or his emergency medicine testimony with
regards to certifications.

THE COURT: Okay. Dr. Im, response?

DR. IM: If I could clarify. We're talking
about his CV still, and I have some questions on his
CV and training background. Unless
Ms. Virginia Edwards and everybody understands the
training in emergency medicine, I'm just asking
questions that I'm learning now that you're usually
not taught to do these types of high-risk
grogedures.

And so I thought it was fair that I get to
probe his training background --

THE WITNESS: I'll be glad to --

THE COURT: Doctor -- just a second,

Dr. Davis. I'll let you know when it's time for you
to answer.

THE WITNESS: Yes, ma'am.

THE COURT: Based on Ms. Edwards' objection,
I'm going to sustain it. You can move on with your
next question.

DR. IM: I'll move on.

BY DR. IM:

Q. You stated in your Department of Health
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interviews that you are familiar with the medications
involved in this case. Is that correct?

A That I'm familiar with the medications
involved in this case, yes.

Q. How many times have you prescribed the
medication Tikosyn?

A. I haven't started patients on that. I may
have refilled that medication, but I feel with patients

who are on it and —--

Q. So is it fair to say you never prescribed
Tikosyn?
A. I can honestly say I haven't initiated therapy

with Tikosyn.

Q. It was a yes oOr no. Yes or no, have you ever
prescribed Tikosyn medication? Initiated the --

A. There's a difference. Have I initiated
Tikosyn therapy on a cardiac patient? No. Have I
prescribed it? Probably as a refill.

ks Okay. You said you're familiar with the term

QT prolongation torsades?

A. Yes, sir.
Q. In plain English, what is QT prolongation?
A. It's electrical conduction delay between the

cardiac complex as it widens out risks, development of

of —--



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

83

Q. Wat degs letter O skafd £or32

THE COURT: Dr. Im, I don't know if he was
done.

DR. IM: I'm sorry.

THE WITNESS: So the QRS complex, the
beginning of the QRS complex with how the heart
polarizes, depolarizes, contracts...

DR. IM: Yeah, I don't want to get too
technical so I'll move on.

Ms. Edwards, when I have Exhibit No. 5 --
these are the exhibits I faxed to you. 1Is it in
this folder here, or do I have to approach the
witness?

MS. EDWARDS: Sorry. Can you clarify?

THE COURT: So what is your question?

DR. IM: The exhibits that I want to
introduce, do I introduce it -- I want to introduce
it, but do I -- I faxed the copies to
Ms. Virginia Edwards, my exhibits that I need to
introduce as I cross-examine Dr. Davis.

THE COURT: Okay.

DR. IM: May I enter it?

THE COURT: Well, Ms. Edwards has indicated
that she has printed a copy of all your exhibits.

DR. IM: That's what I thought.
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THE COURT: So if you have a particular
exhibit, state the exhibit number and, of course,
Ms. Edwards can make sure she has a copy of it.

DR. IM: Yes.

THE COURT: Now, the question is: Do you
have a copy for me to view, as well for the witness?

DR. IM: An actual copy? I can give you my
cCopy.

THE COURT: Do you have a copy for the
witness to review?

DR. IM: I thought when I -- I assumed -- my
fault. I assumed that when I faxed it to
Ms. Edwards that she would make a copy for
Dr. Davis. Wrongly assumed. Sorry.

THE COURT: So tell me what it is that you
would like Dr. Davis to review.

DR. IM: Exhibit No. 5, page 1367.

THE COURT: And what is that?

DR. IM: 1It's an article on QT prolongation
that we're discussing and some of the medicines that
are contraindicated.

THE COURT: Okay. I, too, made copies of the
exhibit. So if you want to take a look and confirm
that this is the complete exhibit then you can just

use yours for the witness.
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DR. IM: Yes, that's the one. Thank you.
THE COURT: All right.
BY DR. IM:
Q. So, Dr. Davis, if you could look at Exhibit
No. 5, page 1367.

THE COURT: Do you have that in front of you?

THE WITNESS: No, ma'am.

DR. IM: Can I show him mine?

THE COURT: Do you have a clean copy of it
without --

DR. IM: No, I have my scribbles all over it.

THE COURT: Ms. Edwards, would you like to
provide the witness your copy so that he can follow
along?

MS. EDWARDS: Yes, Your Honor. We're not
entering it at this time. 1Is that correct?

THE COURT: Well, he's about to testify
regarding it. So if you have a question or
objection about it before it gets admitted then you
can address it once Dr. Im -- once Dr. Im offers it,
thén yeu €an ralse af ebjectieon. BuE T thHidk Fight
now he's just testifying regarding it.

MS. EDWARDS: OQOkay.

BY DR. IM:

Q. So Exhibit No. 5, page 1367.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

86

A. Y&s.,
Q. I underlined it, hopefully the underlining is
still there.

Do you see where it says, defetilide also

exhibits -- or is dose dependent on QT prolongation?
A. Yes,
Q. Do you see that table three where it lists

some medications that can cause QT prolongation interval

and torsades? That's the graph on the same page, table

three.

A. Drugs that can prolong QT interval and
torsades?

Q. Yes.

A. Tes.

Q. Do you see dofetilide on there?

A. Yes, L do.

Q. Do you also see the antihistamine

diphenhydramine, which is Benadryl?

A. Yes, I do.

Q. If I can direct you to the next page, please,
the next page, I've also underlined. On the next page
do you see levofloxacin, which is Levaquin, did not
alter the actual potential duration? Do you see that
sentence there that I underlined?

A. I do see that underlined on page 16 -- or
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1368.

Q. I think T put an asterisk just below that. It
says, apart from the other fluoroquinolones, the
fluoroquinolones that are currently on the market, such
as —— I'll paraphrase, the newer fluorogquinolones, the
drugs that can affect QT prolongation and torsades with
the frequency average generally occurring at the rate of
one per one million prescriptions.

Do you see that?

A. I do see that on the right.

DR. IM: If I could enter that as Exhibit
NO. B

THE COURT: Ms. Edwards?

MS. EDWARDS: Yes, I object to the entrance
of that article. There's a foundation or
authentication issue. It appears to have been
modified with his underlines and things like that.

Also it appears -- I believe, and I
apologize, I don't have a copy in front of me right
now —-- that it's not a -- may I get it?

THE COURT: Yes.

MS. EDWARDS: -- that it's not a complete
copy of the article, as well.

THE COURT: Okay. Dr. Im, do you have the

remaining portion of this article?
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DR. IM: All these articles are -- anyone can
get them. The reason why the -- I just brought the
shorter version so I could highlight some of the
things. I didn't want to bring in, like, a
30-page -- that was the only reason why I did that.
It's just to show that -- there's several ways to
look for drug interactions, you know, and how much
someone does research and how much someone looks
into it. But, no, in front of me I do not have the
whole —-- it was a lot of pages.

THE COURT: Okay. So is your question to the
witness, you know, is that there are multiple ways
other than what he described to look at drug
interactions?

DR. IM: No. I'm sorry.

BY DR. IM:

Q. So my question would be: After we looked at
the medical article together, would you agree in your
expert opinion, Dr. Davis, that dofetilide in itself is

a risk factor for QT prolongation and torsades?

A. Would I agree that dofetilide is a risk alone?
Q. Yes. Yes-or-no question.
A. Yes.

THE COURT: Okay. Before you go on with your

next question, I'm going to exclude Exhibit No. 5
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over objection of Ms. Edwards.
DR. IM: Am I still allowed to ask questions
on the topic?
THE COURT: Absolutely.
BY DR. IM:

Q. So if you were to read in a medical
literature, peer-reviewed journal/article that a
medication has a frequency of drug interaction one in
one million, would you consider that low risk?

A I would consider it one in one million a low
probability, yes.

Q. And, again, I know we're both -- well, I was
trained in emergency medicine. So let me just move on
to the next question, I'll get to where it is, because
I'm not a lawyer, it could take longer and I apologize.

Do you know -- you said you see trauma. Have

you had any formal training in trauma, at a trauma

center?
A. Yes.
Q. Which trauma center were you trained at?
A. I trained around two months at Brooke Army

Medical Center in the ER.
Q. What year was that?
A. That was in, I believe, '93, before my -- it

was in '93.
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Q. When you were an intern?
A. I was in medical school.
Q. Oh, medical school. So what were your duties

as a medical student at the trauma center?

A. Part of the treatment, case by case. It
depended on what came in.

Q. So you didn't do a formal training in -- I'll
move on. That's not -- you already said you didn't do

formal training.

A. I did trauma life support several times.

Q. That's just multiple choice certification on
mannequins.

A. No, sir. That's not accurate.

Q. I'll move on.

My question is going to be: Do you see auto
accidents at your current ER where you work?
A. Yes, sir, I do.
Q. Do you know, just an estimate, how many auto
accidents or deaths per day there are in the
United States?
MS. EDWARDS: Objection.
THE COURT: What's your objection?
MS. EDWARDS: Relevancy.
THE COURT: You can state your objection, but

in terms of arguing I'll ask whether there's
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continuing argument.

So your objection's relevance?

MS. EDWARDS: Yes, Your Honor.

THE COURT: Okay. Dr. Im, what's your
response?

DR. IM: I was just going to -- I can ask it

many ways. But I just want to bring up the odds of

somebody —-- just the low risk, moderate risk,
whether it's an auto accident or airplane. So I
could ask him many ways. You would agree there's a

lot of deaths from auto accidents a day? That's all
I wanted to ask him.
THE COURT: Okay. Objection's overruled.
You can ask.
BY DR. IM:
Q. Are there a lot of auto accidents per day in
the United States?
A. Yes, there are.
ks And we see qguite a bit. Actually, there's
over 3,000 deaths per day.
THE COURT: Okay. I'm giving him some
leeway. Wherever you're going --
DR. IM: 1I'll get there quick.
BY DR. IM:

Q. Would you agree -- I already asked you that.
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Can you explain what a drug insert is, in

plain English?

A A drug insert is -- I believe I can describe
it. Would you like me to describe it?

Q. Just in plain English, yeah. What is a drug
insert?

A. The package insert is what is the printed

information probably mandated by the FDA that the drug
company puts with its medication to clarify the drug,

risks, side effects.

Q. Do patients have access to that?
A. Yes.,
Q. Just again, in plain English, can you define

or help explain, what is an EMR, an electronic medical
record? What is that?
A. It's a software program used in medical and in

healthcare in general to document encounters.

Q. In 2016 it was required that all physicians
transfer over to electronic medical records. Is that
correct?

A. Ehat Ssgiinds corieat.

Q. Okay. And what is e-prescribing?

A. E-prescribing, as I understand, stands for

electronic prescribing.

Q. And in plain English, when a doctor
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participates and e-prescribes with a pharmacy, does he

or she gets alerts about possible drug-to-drug

interactions?
A. L gan’ -
Q. In your opinion.
A. I don't have an opinion because the last two

places I worked did not do e-prescribing.
Q. Does the VA have e-prescribing, electronic

prescribing? Yes or no?

A. Yes, we do.

Q. You get alerts?

A. Yes, we do.

Q. How quickly do you get those alerts?

A. They're in two phases. We get electronic

warning the minute we put the prescription in.

Q. The minute you put it in, you said?

A. Before we sign the order it will put up flags.
And then if there's a significant concern, the
pharmacist often calls.

Q. Have you ever had conversations with
pharmacists who have concerns about dosing or --

A. Daily.

Q. Daily. So do I. Okay. So I'll move on.

I think you just kind of helped define how a

pharmacist -- in healthcare, do you agree, yes or no,
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that it requires a team?

A. Medicine is a team sport.

Q. Would you agree that communication's very
important?

A. Yes, I would.

Q. Whether it's verbal, face-to-face or

electronic, would you agree that the communications is
key in the practice of medicine today?

A. Communication is important.

Q. In your opinion, if a pharmacist gets a flag
or is worried about a medication that you prescribed,
let's say, Dr. Davis, in your experience, do you expect
that pharmacist to call you?

A. If they're worried, yes, I expect the
pharmacist to call me or flag it.

Q. In your experience, have you ever had a
pharmacist tell a patient, don't take this medication --
don't take this medication because it may kill you?

A. Not that I can recall.

DR. IM: Now I would like to go to Exhibit
No. 9. I think Ms. Virginia Edwards has that -- T
think she labeled it a little different. That is
the Publix -- it's No. 8, I have it as 8. That's
the Publix computer screenshot.

THE WITNESS: I have --
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DR. IM: That's the one the Judge was looking
over whether it's going to be admitted. I have the
same, Publix pharmacy. This one here (indicating).
I think you have the second page.

Would you be able to show that to Dr. Davis?

MS. EDWARDS: Are you asking for it to be
entered right now, or --

DR. IM: For now we can Jjust have him look at

u lf o
MS5. EDWARDS: Your Honor, may 17
THE COURT: Yas.
BY DR. IM:
Q. The same exhibit, Doctor, that

Ms. Virginia Edwards submitted. Do you see in the
middle of that screenshot -- I know it's small print,

but can you read what the pharmacy tech wrote there.

A. On the (indicating) --
Q. Yes. Yes. That's the one. Very small print.
A. I see abbreviations, and it looks like

patient's wife spoke with Tiffany, interaction, doesn't
want this Rx.

Q. Correct. That's what I wanted to -- so in
your expert opinion, how do you interpret patient
doesn't want the Rx?

A. The way it's written, I would have to assume
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that based on the interaction, she understands, she
doesn't want to pick up the prescription.

Q. Have you had patients refuse to take
medications that you prescribe?

A. I'm sure I have.

Q. Do you see the sentence right above that,
looks like the same pharmacy tech typed in, profile from
ready? Do you see that phrase there, right above --

A Yes, sir, I do see that.

Q. Can you explain what that means?

A I have no idea what that means.

Q. The profile from ready means that after the
patient refuses —--

MS. EDWARDS: I have an objection.

THE COURT: What's the objection?

MS. EDWARDS: That he is testifying.

THE COURT: Okay. Are you getting to the
guestion, Dr. Im?

DR. IM: Yes.

BY DR. IM:

Q. The question is: So you do not know what that
means?

A. That is correct, I do not know what that
means.

Q. Do you know how long after a patient refuses a
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prescription, can they change their mind and pick that

prescription up?

A. I couldn't tell you what pharmacy policy is.
Q. Do you have any formal training in pharmacy?
A. I did not go to pharmaceutical school.

Q. So is it safe to say you're not an expert in

the area of pharmacy?
A. I will say I'm not a pharmacist, but I think
I'm an expert in my field with prescribing.
Q. Okay. I'll move on to the next question.
THE COURT: Before you do that, Dr. Im, are
you offering --
DR. IM: Yes, I would like to --
THE COURT: -- Respondent's Exhibit 87
DR. IM: Yes, please.
MS. EDWARDS: Your Honor, may I approach to
take a look at it?
THE COURT: Just a quick moment. You mean
approach the witness?
MS. EDWARDS: Yes.
THE COURT: Yes.
MS. EDWARDS: Thank you.
BY DR. IM:
Q. Dr. Davis —-

THE COURT: Dr. Im, Jjust a moment.
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DR. IM: Sorry.

THE COURT: Ms. Edwards, any response to
Exhibit 87

MS. EDWARDS: I am not able to read the first
page of it, so I -- because that first page isn't
clear.

The second page, I mean, we have a clear copy
of it. I would not be opposed to the second page
coming in, that's something we saw as a business
record was valid and it appears to be correct and
not modified other than -- excuse me, underlining.

But the first page has the phone number, and
I really can't tell what the first page is.

So no objection to the second page, but I
would object to that first page, I just can't tell
what it is.

THE COURT: Okay. Respondent's Exhibit 8
will be admitted in part and deleted in part. We're
going to call the first page, the top page, page
number one. And then the second page is page number
two, that is the full screenshot with information
related to patient identification and the notes.

And before I admit this, this exhibit,

Dr. Im, do you want to take a look at --

DR. IM: Sure.
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THE COURT: Do you have your copy?

DR. IM: I do.

THE COURT: Do you want to take a look at
that and determine whether you want to modify this
exhibit --

DR. IM: No, that's fine. I don't need page
one.

THE COURT: Okay. So then to make it a clean
record ——

DR. IM: Yes.

THE COURT: -- then we'll say Exhibit 8 is a
screenshot from Publix pharmacy regarding the notes
for Patient J.K., and that would be marked as
Respondent's Exhibit No. 8.

MS. EDWARDS: Yes, Your Honor. ©Note for the
record that there is confidential information on
that exhibit.

THE COURT: Yes, that is noted for the
record.

MS. EDWARDS: Thank you.

THE COURT: Okay. So Respondent's
Exhibit No. 8 is admitted at this time subject to
modifications, noting that there's confidential
information on that record, which will be redacted.

(Respondent's Exhibit No. 8 received in
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evidence.)

BY DR. IM:

Q.

THE COURT: Okay, Dr. Im.

Dr. Davis, you said you see quite a bit of

Tikosyn at the VA hospitals.

A.
Sotalol.

Q.

I do see a good bit of patients on Tikosyn and

Have you ever admitted a patient to the

hospital in the VA system with pneumonia?

A.

= o r O

Q.

Have I --

Ever admitted a patient?
With pneumonia?

Yes,

==

Have you ever admitted a patient with

pneumonia to the hospital who was on Tikosyn?

A.
Q.

I don't recall that.

If you had a patient in your emergency

department that you diagnosed with pneumonia who happens

to be on Tikosyn, would you object to using Levaquin in

the emergency department?

A. Yes, I would.

Q. Have you used Levaguin in the emergency
department?

A. Tes.
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Q. IV form or PO, or pills?
A. Both.
Q. Both. Can you explain just in plain English

what the difference is, IV form and —--

101

A. There's very little difference. Both are very

bicavailable, whether you take a pill or IV, the
bicavailability is very similar.

However, 1f the patient has other issues
and/or is sicker and cannot take pills and you're
admitting them to the hospital, you may choose to give
it IV.

Q. So my follow-up question is: If you have to
order the Levaquin IV, antibiotic IV, do you always
counsel that patient before you order it?

A. A few years ago I did not. 1In this day and
age my prescribing of quinolones is so extremely low --

Q. I'm not talking about prescribing. Talking
about use in the emergency department.

A. Do I counsel every patient before I give a

dose of Levaquin?

Q. Yes or no?

A. Before a single dose -- before a single dose
IV, I would have to say no. Before I write a
prescriptien ——

Q. That wasn't the question.
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A. Okay.

Q. As far as Tikosyn, what class of
antiarrhythmia medication is Tikosyn?

A. Class IIL.

Q. Are you familiar with other classes, Class I,

Class II, Class IV?

A Class I, LLy -LLly L.

Q Yes.

A. Class III, potassium channel, yes, sir, I am.
Q And in your opinion, are you familiar with the

other antiarrhythmia medications, other classes?

A. In general I'm familiar with them, absolutely.

Q. And in your opinion, in your expert opinion,
are there medicines safer than Tikosyn?

A. I leave that up to the card -- to replace it
or -- your statement -- your question is, are there
medicines safer than Tikosyn?

Q. Yes. I didn't want to get too technical,

there's Class I, II, III, IV, like you said, to treat

dysrhythmias?

A. Yes, there are several --

Q. Are there medications that are safer than
Tikosyn?

A. Yes, I believe there are.

Q. Can you give one example?
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A. Dronedarone.
Q. That's one of my favorite medications,
actually.

If a cardiologist who initiates Tikosyn does
not go over the benefits and risks of Tikosyn and the
potential risk for torsades, would you consider that

practice to be below the standard of care for that

cardiologist?
A. I'm not a cardiologist. I would not -- I
don't know what their standard of care -- I don't —— I'm

not an expert on standard of care in cardiology.

Q. Do you have any formal training in cardiology?

A. Like most emergency medicine physicians.

Q. Most? I didn't understand your answer. Yes
Or no.

A. I think it's a vague question.

Q. Do you have any formal btraining in cardielogy?

Yes or no?

A. Define formal. I've done a whole lot of CME
on EKG, dysrhythmias. Do I do a subspecialty or
fellowship in cardiology? No.

Q. Would you consider yourself an expert in
cardiology? Yes or no?

A. I am not a cardiologist.

Q. So, so far you're not a pharmacist, you're not
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a cardiologist. 1Is that correct?
A. That's fair.
Q. Would you consider a cardiology with no

residency training in cardiology an expert in

cardiology?

A. If he's board certified and a quality
physician,

Q. Would you consider a neurosurgeon without

training in neurosurgery 1s expert in neurosurgery,

without any residency training in neurosurgery?

A. I don't think that's -- if he's certified.

Q. Okay. Just one last -- this may sound
redundant. Would you consider a radiologist with no
formal training in radiology an expert in radiology?

A. If he has the skill and training and is
certified -- doing three years of a program without

certification doesn't guarantee --

104

Q. So you're not sure?

A. —= #ANY.

Q. I can repeat the question.

A. Feel free to repeat it.

Q. Do you know if there's a grandfathering system

in neurosurgeon, cardiology or radiology?
A. I don't know.

Q. There isn't, that's what makes emergency
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medicine unique. I'll get to the next question.
THE COURT: Just a second. Is there an
objection?
MS. EDWARDS: Dr. Im is testifying.
THE COURT: Do you want that to be a standing
objection?
MS. EDWARDS: Yes, Your Honor. Thank you.

THE COURT: Thank you.

BY DR. IM:

Q. Have you had any formal training in reading CT
images?

A. It's back to that definition of formal
training. I've done several CMEs and do a lot of

conbinuing ed on ikt.

Q. All right. Maybe not everybody's aware of
what -- what's CME?

A, Continuing medical education.

Q. And what is that?

A. That's an accepted accrediting group that

provides educational material to physicians in different
specialties. So I have done and do regularly X-rays,
CT, work on MRI, ultrasound, procedural ultrasound --

Q. Would you consider yourself an expert in
radiology?

A. I consider myself an expert in radiology
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related to emergency medicine.

Q. That wasn't -- it was a yes-or-no question.
Do you consider yourself an expert in radiology?

A. To my field, yes. Am I a radiologist? Once

again, no, I am not a radiologist.

Q. For the record, you're not a radiologist?

A, Corregt.

Q. You're not a cardiologist and you're not a
pharmacist?

A. That is true.

Q. You used the term ground-glass opacity in CT

images. You stated that it can represent fluid, it
could represent tumors. Do you believe, in your best --
in your expert opinion that a ground-glass opacity can
represent tumors or fluid?

A. Absolutely. It is a non-specific finding, it

is not guaranteed to be infection, it can be any

hypoventilation --
ks No, my question —--
A Fgr, ==
Q. I'll rephrase the question.

Can ground-glass opacity be a tumor? Yes or
no?
A. It can be an early spot of a tumor, yes.

Q. Can a ground-glass opacity be pleural
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effusion?

A. It can be edema, not pleural effusion,
typieally.

Q. Edema is a clinical finding, right? Not a
radiologic terminology. Is that correct?

A. Peripheral edema is a physical finding --

Q Not radiology terminology. Is that correct?

A. Edema?

Q Yes.

A Is a radiology finding.

Q. FEdema is a radiology finding? In what format,
what radiology field, may I ask?

A Commonly reported on chest X-rays, pulmonary
edema on CTs suggestive of fluid edema. Depends on if
it's in the pleural lining or intraparenchymal.

Q. As far as the ground-glass opacity, are you
aware that ground-glass opacity represents exudate?

Were you aware of that?

A. It could. It could represent an exudative.

Q. In plain English, can you define the word
exudate?

A. Exudate is an inflammatory fluid shift,

basically. Transudate versus exudate, depends on the
pH, the concentration of the fluid. So exudative fluid

is a little thicker than a transudate.
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Q. Thicker? Are there other words -- what is the
main difference between exudate and transudate?

A. Specific gravity, probably protein load.

Q. The word exudate, can it represent infection?

Yes or no?

A. Can you ask that again?

Q. The word exudate, can it represent an
infection?

A. Could an infection present as an exudate?
Yes .

Q. Can ground-glass opacity represent an
infection?

A It seuld,

Q. So if I heard you correctly, you don't have --

you're not a radiologist, but you gave your expert
opinion when you filled out the report to the Department
of Health on the CT results. 1Is that correct? You gave

your expert opinion on the CT images?

A. No, that's not --

Q. What --

A. I gave my opinion based on the radiologist's
interpretation.

Q. So for the record, you're saying that you

didn't give your expert opinion?

A. I gave my expert opinion on the case. 1In
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reviewing the entire case --

Q. Talking about CT images of the CT chest.

A My opinion related to the exam, history and
the CL ——

Q. Just the CT.

A. -- report that the radiologist provided.

Q. So you're saying that the expert opinion is

upon the radiologist then and not the physician?

A. My expert opinion took into account the expert
radiologist reading of the CT.

Q. Do you have an expert opinion on the findings
on that CT of the chest?

A. I read the report of the radiologist and I had
my opinion on the case, taking that radiologist read
into account.

Q. So when the radiologist used the word, may be
infectious, would you say there's a possibility there
can be an infection? Yes or no?

A. Yes.

Q. And just in plain English, do you agree that a
CAT scan is a lot more sensitive and specific than a
plain chest X-ray?

A In general, is a CT more detailed and specific
to the chest X-ray? Absolutely.

Q. Did you in any of your formal training years
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own or operate a CT machine? Yes or no.

A. No.

Q. During your formal training years did you get
to -- during your internship year, I believe you said it
was —-- what was your internship year, again?

A. '93 to '94.

Q. '93 to '94. During the years '93 to '94,

during your internship year, how many CT images did you

get to read?

A Did I get to review or --

Q. Yourself, vyes.

A. -- or did I get to interpret?

Q. No. Read yourself, interpret yourself.

A. Probably -- probably well over a hundred --

few hundred. TI'd say a couple hundred.

Q. Couple hundred CT images that you gave the
radiological impression on?

A. That I looked at myself and correlated with
the radiologist finding. I don't provide formal final
CT reports.

Q. That was my question.

Have you ever provided a formal final CT
impression?

A. For the radiology department? A formal final,

no. Preliminary findings, I state my preliminary
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suggested findings. I do not put the -- I do not

dictate the report for the radiologist.

Q. Do you —-- do you get to read CT images today?

A. I look at CTs every day I'm at work.

Q. Okay. Images?

A. I look at CT images every day.

Q. And are you good at reading CT images?

A. Depends on which part of the body I'm looking
at.

Q. How about the CT chest.

A. I'm above average to good on chest.

Q. Okay. Who are you -- what is your standard of
care —-- who are you comparing yourself to when you say

you're above average, let's say, when reading CT images?

A. Other emergency physicians.

Q. Is it fair to say that emergency physicians
are not radiologists?

A. Absolutely we're not.

ks Were you aware that during emergency medicine
residencies the residents are trained in their many
subspecialties, like trauma surgery, general surgery,
internal medicine, pediatric emergency medicine and
radiology?

A. Tes.

Q. Okay. So my next question will be: Can you
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explain the difference between the emergency
department -- or inpatient, practice of inpatient
medicine and outpatient medicine, in plain English?

A. Absolutely. Inpatient medicine is a patient
that is deemed sick enough to be in the hospital and
treated as an inpatient.

Outpatient care is provided with medical
recommendations and maintained at home with follow-up.
ks Okay. Well, I'll try to put it in a question
format because you didn't understand my question: In
the emergency department is it fair to say you have
access to diagnostic testing that the outpatient setting
does not have access to?

A. The emergency department does have some tests
that outpatient and clinics do not have.

Q. Can you help differentiate the two, inpatient
versus outpatient? Can you give an example of a few
tests that you get to order and get the results of STAT
within the emergency department that you don't get

outside of the hospital? Can you give one or two

examples?
A. MRT.
Q. Okay. How about some other diagnostic test.
A. A lot of -- I did some work on the side in

urgent care and we had -- we did basic chemistry X-ray,
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EKG, CBC, urines.

Q. What was the name of that urgent care center?

A Medi-Quick.

Q. What year was that?

A That was while I was still working ER on the
side. That was two years -- from 2000 to 2001.

Q. 2001. TIs it fair --

A. I'm familiar with outpatient.

ks Okay. 1Is it fair to say you have not

practiced in an urgent care setting since 20017

A. I have not worked in an urgent care. I do
fast track --

Q. That wasn't the question.

A. I have not worked in an urgent care facility
since 2001.

Q. Thank you.

Are you familiar with the term CLIA? C-L-I-A.

CLIA.
A. Yes, I am.
Q. Just plain English, what is CLIA?
A. The supervising organization for laboratory

studies and what's required controls, and is CLIA waived
for some tests.
Q. You said that you would have ordered -- in

your report to the Department of Health that you would
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have ordered a CBRC. Correct?

A.
Q.
A.

I did say that.
Okay.

I said it -- I believe in my report I said

that would have been reasonable.

Q.

costs?

A
Q.
A
Q

Okay. Do you know how much a CBC machine

No.
Why is that?
Because I don't own an urgent care.

Thank you. Have you ever owned a chemistry

panel machine?

A.

Q.
machine?

A.

Q.
CBC result

A.

Q
A.
Q

No.

Do you know the cost of a chemistry panel

No.

Do you know how long it takes for you to get a
in the emergency department?

Depends on the emergency department.

Okay. What is considered a fast result?

15 minutes.

15 minutes.

When you worked in 2001 in outpatient setting,

how fast did you get the CBC results?

A.

Probably 15 to 20 minutes.
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Q. 15 to 20 minutes?
A. (Witness nodding head.)
Q. Okay. It sounds like you were working in a

setting that was attached to a hospital --

A. No. We had a CBC machine, a chemistry
machine, a troponin machine, EKG machine, X-ray, all --

Q. That's pretty -- is it fair to say most
outpatient clinics and primary care offices do not have
access to what you had access to in 20017

A I think the designation between walk-in versus
urgent care, most walk-in clinics do not. I thought the

majority of urgent cares had basic laboratory testing.

Q. Why did you assume that?

A. By its name, urgent care.

Q. By its name?

A. Most pecople -- urgent care -- the urgent cares

I've dealt with often send people to us with abnormal
lab work.

Q. Okay. Are you aware that a lot of times the
outpatient setting, they have to order labs through
other laboratories, like Quest?

A. Tes.

Q. I know you've been in the hospital since 2001.
But do you know roughly how long the turnaround time is

for a CBC or chemistry panel through Quest?
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A. 24 hours.
Q. Thank you. Sometimes longer than 24 hours.
S¢ 153 ik fair tw say that 1if you saw this
patient in an outpatient setting, you said you would
order a CBC and a panel that would have taken over —--
maybe 24 hours or more. Is that a fair assumption on my
part?

A. If I had clinical suspicion of pneumonia and
illness, I think that's fair statement, yes, I would
have ordered a CBC.

Q. When you worked in the emergency department
and through your training years, or baptism by fire,
like you said, when you initiate an antibiotic IV for a
person with pneumonia, do you rely on the CBC, always
rely on the CBC?

A. No.

Q. Have you initiated antibiotics without a CBC
or chemistry panel?

A. Absolutely.

Q. Is that prudent to assume on my part that when
you suspect pneumonia you can initiate the antibiotics
and we're actually encouraged, according to the
guidelines, that first dose is wvery erucigl: 12 that
oo i 0 =

A. If my review of systems and my physical exam
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support it, and my patient is sick, I initiate
antibiotics before I get lab work back.
Q. When you say a patient is sick, can you

determine how sick a patient is by reading a chart?

A. Depends how good the documentation is.
Q. Would you say you're very good at
documentation?
A. I think like most of us, it depends on how
busy we are. Basically I'm good at documentation.
Q. You're good at documentation.
And are you -- I don't know if you made that

point before, but are you electronic or do you still use
paper charts?

Electronic.

Is it all electronic?

Electronic and voice dictation.

You use both?

I use voice dictation and templates.

o r o o0 r o F

Okay. Currently you use both, templates and
voice dictation?

A. Correct. But it's all electronic.

Q. And how long does it take for you to fill out
a single patient chart?

A. Depends if it's level two or level five visit.

Anywhere from five to 15 minutes.
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DR. IM: Your Honor, am I allowed to object
to my own question if he's answering away from what
I was trying to ask? Or —-

THE COURT: Well, usually an objection is
raised by the opposing party. If you believe that
the witness is not answering a question, however you
redirect the witness is up to you.

DR. IM: Okay.

THE COURT: You may ask me to ask the witness
to answer the question.

DR. IM: Okay.

THE COURT: But I can't decide for you how
you choose to do that.

DR. IM: Okay.

BY DR. IM:

Q. You went over the charts and you mentioned
that you had a little issue with naproxen and Naprosyn
with the Warfarin, the blood thinner on Patient J.K. 1is
that correct?

A. It's a mild concern, yes. It was documented

as a concern.

Q. Do you take a patient's diet history?
A. I ususglly do nobt.
Q. You do not.

Are you aware of some of the food items that
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can interfere with Warfarin, the blood thinner?

A. If they're on Warfarin, I'll correct that. I
do ask about vegetables, vitamin K-containing products,
yes.

Q. Just for the Court, why do you ask about
vitamin K in Warfarin, in plain English?

A. Because those foods and diet changes do
counteract and affect the medication.

ks Foods such as grapefruit and other foods that
maybe get metabolized to the liver to a degree
can interfere with these medications -- medications, in
general, but Warfarin, in particular?

A Teg.

Q. In your opinion, have you seen
life-threatening bad outcomes from people on Warfarin,
either through unknowingly taking vitamin K supplements

or food items have bleeding episodes?

A. Usually the other way around, usually the
medicine -- the diet counteracts the Warfarin.
Q. Have you ever had a patient bleed from too

much Warfarin, either accidentally or --
A. Commonly.
Q. Commonly.
And what is the most serious outcome of the

Warfarin --



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

120

A. DEa ..
Q. Death.
When you were reviewing the chart on Mr. J.K.,
were you aware that the VA had him on several
medications such as amlodipine. I think you read that

before. Amlodipine.

A. I don't know about several, but it was
listed -- yes. Amlodipine.

Q. Diclofenac?

A Diclofenac was not on --

Q. In the VA chart.

A. Not on your --

Q. It's in the VA chart. It's in exhibit --

DR. IM: Give me a second. Ms. Edwards, do
you have that VA -- the health summary from the VA?

MS. EDWARDS: Wasn't that in the exhibit that
you --

DR. IM: Pretty sure you submitted that.

MS. EDWARDS: The exhibit that --

DR. IM: I would like to introduce maybe
Exhibit No. 13, the health summary that you gave to
me, Ms. Edwards, from the VA, which was a list of
all the patient's medications.

Do you have that? I guess show it to the

Judge.
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MS. EDWARDS: Exhibit 13 that you provided --

DR. IM: I labeled it 13. Yes. I faxed you
that copy.

MS. EDWARDS: Yes.

DR. IM: Would you be able to present that to
Dr. Davis?

MS. EDWARDS: Your Honor, may I --

THE COURT: Yes.

MS. EDWARDS: The exhibit that you're
requesting has several of your personal notes, so I
would not be comfortable with the review of this. I
did bring a clean copy of it. I know that you
marked this up, but I would not be comfortable with
him leeking akt ——

DR. IM: That's okay. Do you have a clean
copy?

MS. EDWARDS: I dop.

DR. IM: Would you be able to show that to
Dr. Davis?

MS. EDWARDS: I would. Your Honor, would you
like a clean copy, as well?

THE COURT: I would. Thank you.

DR, IM: Dr. Davis, 1'1l wait for yon to
review, 1f you haven't seen it yet.

MS. EDWARDS: Your Honor, may we take a brief
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bathroom break? I'm sorry to interrupt.

THE COURT: No, that's fine.

MS. EDWARDS: Do you have multiple questions
left, Dr. Im?

DR. IM: Yes.

MS. EDWARDS: May I take a bathroom break
since they're having to review records.

THE COURT: Madam Court Reporter, do you need
a break, as well?

THE REPORTER: I'm fine.

THE COURT: This would be a good time to
break.

Let me ask you this, Dr. Im: Do you know
about how much longer you'll be with this witness?

DR. IM: With this witness, I would guess
about another 30 minutes.

THE COURT: Okay. So let's go ahead and
take -- you said just a bathroom break?

MS. EDWARDS: Yes, Your Honor.

THE COURT: So then we'll take a break for --
it's 12:16 now. If you can be back at 12:21, kind
of a weird number. But let's just take five
minutes.

THE WITNESS: Thank you, Your Honor.

(Recess taken at 12:16 p.m. Resumed at
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12423 p.M.)

THE COURT: Okay, Dr. Im.

BY DR. IM:

Q. Dr. Davis, you had a chance to look over that
exhibit?

A. Yes, I have.

Q. Do you see that the patient was on a good

number of medications? Like you said, a lot of VA

patients, do you see the Amlodipine?

MS. EDWARDS: Objection. Before we get
started on this, if I may.

THE COURT: Okay.

MS. EDWARDS: I have an objection to the
relevancy of this line of questioning. This health
summary was not available to Dr. Im at the time of
treating Patient J.K., he received this information
after the investigation. So this information would
not have been something in his possession during the
time of treatment. So it's not relevant to the case
at hand or the issues that are before us today.

THE COURT: Okay. Did Dr. Davis review this
health summary in forming his opinion?

MS. EDWARDS: Not to my knowledge,

Your Honor.

THE COURT: Your response, Dr. Im?
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DR. IM: Actually, some of these medications
were on the notes that Ms. Virginia Edwards, during
her questioning of Dr. Davis.

BY DR. IM:
Q. Do you remember, Doctor --

DR. IM: Well, a lot of these medications,
Your Honor, was verbally given to my staff when they
saw Mr. J.K. on the 15th and the 16th, because we
always ask about prior medications.

So there's a lot of medications on there
that's pertinent to this case.

THE COURT: How so7?

DR. IM: Because even when we ask a question
verbally to go off their memory, many times they're
not able to recall other medications. So there were
a few medications on the -- that was not recorded in
the notes that was submitted, but that's actually --
that the patient was currently taking. And it
happens quite a bit in medicine, with polypharmacy
with so many medications out there, including
over-the-counter supplements.

THE COURT: Okay. How does that -- how does
this list relate to that --

DR. IM: That was going to be my next

question I was going to ask Dr. Davis, but I can --
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a lot of these medications that we did record,
including Amlodipine, has very similar interactions
with Tikosyn. The heart medicine that Mr. J.K. was
O

THE COURT: Okay. Just a moment.

I'm going to give you some leeway here on
this question, on the questioning, if it gets too
far afield --

DR. IM: It won't.

THE COURT: If it gets far afield, I will

advise you to redirect your questioning. Okay?

BY DR. IM:

Q. Dr. Davis —-
THE COURT: So that objection is overruled

for now.

BY DR. IM:

Q. Dr. Davis, do you recall when you stated if

you reviewed the notes from Exceptional Urgent Care

Center, when Ms. Edwards asked you one of the

medications you read was Amlodipine. Is that correct?
A. That is correct.
Q. Also dofetilide, the Warfarin and the

Tamsulesin: J1s that sorrect? T-A-M-8-U-L-0-5-1-N.
Tamsulosin? Were you aware prior to today that

Amlodipine has very serious contraindications with
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Tikosyn?
A. No, I'm not.
Q. Were you aware prior to today that the

patient, Mr. J.K., was on vitamins, supplements,
over—-the-counter medication that had contraindications
with Tikosyn?

A. I didn't see that documented in your notes.

Q. No, I didn't ask about my notes. Were you
aware, did you get to review the Department's case?

A. Yes, I reviewed the case, and in your
deposition you mentioned vitamins and questioned the
relation of medicines and vitamins.

Q. So is it safe to say that you did not get to
review for this case as an expert witness the patient's
medications and medical history that the VA supplied,

the VA hospital supplied?

A. My review is based on your record.

Q. Just my record? Yes?

A. My case review was based on your record.
Correct.

Q. I'll just move on for time's sake.

Did you get to read, Dr. Davis, the actual
interview and the written complaint by Mrs. K.K. to the
Department of Health?

A. Yes, I did.
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Q. Do you remember where she stated that for his
sore throat she gave him over-the-counter Cepacol?

A I do not recall the details of that.

Q. Do you remember when she stated that she gave

Tylenol for fever to her husband, J.K.?

A. Yes, I do.

Q. Does Tylenol help reduce fever? Yes or ne?
A. Yes, it does.

ks So is it fair to assume a patient who's on

Tylenol and pneumonia may not have a fever?
A. Patient on Tylenol with pneumonia may not have

a fever. 1Is that your question?

Q. Yes @r nes Is that a peossibility?
A. Yes, it is a possibility.
Q. You stated in your expert opinion that the

oxygen level, 96 percent, is one of the criteria you
would use to diagnose pneumonia. Is that correct?

A. Oxygen saturation is one of the components
used in conjunction with many other things.

DR. IM: I realize that me introducing,
myself, when I introduce these exhibits it just
takes so long, I apologize.

I have Exhibit No. 7 that was used during the
deposition, it was labeled No. 7 during the

deposition. TIf I could show it to Ms. Edwards, she
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probably has a clean copy -- because I didn't
realize I had to provide all the copies, so I marked
mine up. This one here (indicating). This is the
one during deposition.

MS. EDWARDS: Okay.

DR. IM: Do you have a clean copy? Would you
be able to show that to Dr. Davis?

MS. EDWARDS: Your Honor, may I approach the
witness?

THE COURT: Yes. Okay.

BY DR. IM:

Q. Dr. Davis, do you need a minute to look at
that over, or -—-

A. No, I've looked at this before. 1I'll be glad
to answer any specific questions.

5 If you turn to the second page, do you see
what's underlined there? Would you be able to read
that?

A. What's underlined on page two of this
diagnostic testing?

Q. Sorry, the -- make sure you have the right
exhibit. The infectious disease society, says
guidelines, management --—

A. Right. FEreom Z007.

Q. Yeah. So I think -- it's a strange page
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number, but I think it's S-28.

A. Correct.
Q. Okay. Can you read what's underlined there.
A. In addition to a constellation of suggestive

clinical features, demonstrable infiltrate by chest
X-ray or other imaging technique with or without
supplement, supporting microbacterial data, is required
for the diagnosis of pneumonia.

Q. Would you agree with that statement as an

expert witness?

A. Level three evidence, I don't fully agree with
that.

Q. Okay. If you turn to the very next page, I
think it's S -- one second here -- S-29. Do you see the

section where it says outpatient treatment?

A. I dus

Q. Okay. Once again, just to clarify, would you
agree, yes or no, that outpatient treatment and
inpatient treatment is very different?

A. I would agree.

Q. Okay. So in this guideline there, do you see
where it says, presence of comorbidities? Can you
define in plain English, what are comorbidities?

A. Chronic health issues, diabetes, heart

failure.
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Q. Would you say Mr. J.K. had comorbidities when
you reviewed the chart?

A. I would, yes.

Q. Do you see on the same page where it says a
respiratory fluorogquinolone, I have underlined,
levofloxacin, which is Levaquin, strong recommendation
of level one evidence.

Do you see that?

A. I do see that.

Q. Do you agree with that statement as an expert
witness?

A. In this day and age, no. This is an article
from 2007.

Q. Are you familiar with the Infectious Disease

Society and the Thoracic Society?

A. Yes, I am familiar.

Q. Are you aware that it's the gold standard, and
even though when you're saying is the year, are you
stating that these guidelines are not current because of
the year of the article?

A. They have been updated since this point in
time.

Q. Would you share the update, if that's not an
accurate statement?

A. I don't == I don't have a printout of it. But
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it has been updated. And I think it was this year. I

don't use -- I don't use Infectious Disease Society
Guidelines for my typical care. I think it is an option
of care.

But this directly contraindicated -- this

contradicts several other sources, like UptoDate, from
this 2007,
Q. Are you familiar with the term gold standard

in the practice of medicine?

A I am.

Q. There are many standards, you agree?
A. Tes.

Q. In emergency are you familiar with the

guidelines for community-acquired pneumonia put out by

the American College of Physicians?

A. I look at ACP's policy statements and
guidelines. I can't quote their pneumonia guideline.
Q. So is it safe to say you do not know the

current guidelines from the American College of
Emergency Physicians as far as treating
community-acquired pneumonia?

A. Can I recite them right now? ©No I can't.

Q. So you can't refute or argue against the —--
that fluoroquinolones, Levaquin, in particular, is the

drug of choice with comorbidities?
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A. Aetially, I did léok at ACP'3 policies and I
do remember them referencing Intrathoracic Infectious
Disease Society.

Q. Correct.

A. And I don't know the date when that policy was
put out or when it was updated.

I do know that my reference on UpToDate
differs from this.

ks Can we turn to S-45, page S5-45. You'll see on

the top table two, outpatient treatment?

A. Y&s.,
Q. Do you see the underlined area, respiratory
fluoroguinolone —-- the dosages is wrong. Do you see

that 750 milligram dosage?

A. I do.

Q. Are you familiar with the dosing of Levaquin?
A. Yes, sir, I am.

Q. Do you know if Levaquin is indicated for the

treatment of acute bronchitis? Yes or no.

A No.

Q. Okay. So, no, as in it's not indicated for
bronchitis?

A. In this day and age, standard would not be to

use Levaquin for bronchitis.

Q. That wasn't the question. My question was not
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what you prefer. Do you know in the insert of Levaquin

if acute bronchitis is an indication for treatment? Yes

or no?

A. I don't know what the package insert says.

Q. Do you look at the package insert for
Levaquin?

A, Have I ever?

Q In the last two weeks.

A. No.

Q The last year?

A In the last year, yes.

Q. Do you recall if Levaquin was an indication

tfor gcubte bacterigl bronehitis?
A. I know it used to be.
Q. And it still is.

All right. Probably repetitive, but we're on
the exhibit, the last page there. Look at S-47. 1It's
just repeating a respiratory fluoroquinolone level --
respiratory fluoroquinolone, levofloxacin,

750 milligrams, strong recommendation level one
evidence.

So I'm done with that exhibit. Yes, I'm done
with that exhibit there.

If I could just ask a couple more questions?

THE COURT: Are you offering this exhibit
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into evidence?

DR. IM: Yes, please.

THE COURT: Ms. Edwards, any objection?

MS. EDWARDS: May I approach the witness? I
don't have my copy.

THE COURT: Yes.

MS. EDWARDS: Thank you.

I object, Your Honor. Again, this is an
incomplete copy. If you look at the page numbers at
the bottom, also there's underlines and markings in
there. And I don't think that there's a proper
foundation or authentication to get this article in.
The expert testified that this is -- infectious
disease article itself is not something that he
reviewed based on his opinion. And I don't believe
that it should come in.

THE COURT: Dr. Im, do you have a complete
copy of this article?

DR. IM: This is available online. But, no,
not today I do not.

THE COURT: Okay. With Exhibit No. 7 --

Dr. Im, I'll explain this at the end of the hearing.
But you'll need to provide a complete copy of this
article.

DR. IM: Okay. I apologize, Your Honor, I
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thought I was making it more simple for the Court
and the original one that I showed Ms. Edwards
during the deposition was literally, as you know, it
can be 30 pages, I thought I was just simplifying
it.

THE COURT: So you are to provide a complete
copy of the article and I'll let you know at the end
of the hearing how much time you have to do that.

DR. IM: That's fine. Thank you.

THE COURT: Ms. Edwards, your objection's
noted. However, if I recall correctly the expert
indicated that the society that produced this
article is recognized as a -- I don't want to say --
let me see exactly what he said -- that it is
recognized as authoritative in the area of
infectious disease and as it relates to this case
there's a question whether there's pneumonia, and it
is cross-examination of the Department's expert. So
as it relates to the date of the article and what is
the most updated copy, since we don't have any other
copy or any other reference to review, which Dr. Im
has indicated is the most recent article, then my
review of that article and the testimony as it
relates to that article will be considered -- in

evidence will be considered as it relates to the



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
A5

136

weight as opposed to whether it should be admitted.
So Exhibit No. 7 is admitted over the
petitioner's objection.
And Dr. Im, you will have a date certain to
provide a complete copy.
DR. IM: Absolutely.
THE COURT: Okay.
(Respondent's Exhibit No. 7 received in
evidence.)
BY DR. IM:
Q. Dr. Davis, just on Levagquin. Are you familiar

with the indications of Levaquin?

A Teg.
Q. Could you name a few indications for Levaquin.
A. Resistant UTI that's sensitive to Levaquin,

quinolone, pneumonia.

Q. Can you state the dosage?

A. It depends on the renal -- depends on their
GFR —--

Q. Normal renal function.

A. Pypldally 750 milligrams.

Q. Can you, in plain English, define the

pathophysiology difference between bronchitis, acute
bacterial bronchitis and pneumonia, not in radiological

terms.
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A. Bronchitis is simple inflammation of the
airways. Can be from many causes.

Q. I said acute bacterial bronchitis?

A. Bronchitis wversus bacterial bronchitis.

Bronchitis is the airways in a basic level, bronchitis
bacterial is inflammation of the airways with secondary
bacterial growth. Whereas pneumonia is consolidation,
intraparenchymal, in the deeper tissues. How about
that.

Q. Right. The word consolidation is what I was

hoping you would say. What is consolidation?

A. Consolidation is noted with respect to
pneumonia?

Q. Yes.

A. Consolidation with respect to pneumonia is a

fluid shift related to bacteria that causes visible
congestion in lung tissue and decreases airflow.

Q. In plain English, is acute bacterial
bronchitis and pneumonia, is that a continuum?

A Can be.

Q. You stated in your interview to the Department
of Health, and I quote, patient was not given inhalers.
Can you clarify that statement?

A. Sure. If a patient has a viral bronchitis or

upper respiratory, I would prefer, even personally, an
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inhaler over an antibiotic because opening the lung
tissue, the body can clear mucous and clear congestion.
So I think it's safer, number one. And more effective.
And literature supports that.

Q. Which inhaler are you talking about?

A. That comes to physician choice.

Bronchodilators are typical, like albuterol.
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Q. Albuterol. Are you aware that albuterol has a

severe interaction with Tikosyn?

A. It may, depending on the dose. So then I may

go with ipratropium.

Q. That was my question. Are you aware yes Or no

that albuterol, which you mentioned as an inhaler, has

serious, severe, as it says, possible interaction with

Tikosyn?
A. Yes, it's a beta stimulant.
Q. Would you still give Mr. J.K. albuterol?
A. I would consider it at low dose depending
gn, ==
Q. Why would you still consider a medication that

has such a severe contraindication to Tikosyn?

A. I'd run it through the drug checker and see
the degree of risk. With patients on Tikosyn and
other --

Q. Just talking about Tikosyn.
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A. Tikosyn.

Q. Would you, yes or no, use albuterol on
Mr. J.K. who was on Tikosyn?

A. I would consider it if it was short of breath
and wheezing.

Q. Would you counsel Mr. J.K. and Mrs. K.K.
before using albuterol?

A. If there's a warning, interaction warning,
yes, I would.

Q. You stated in your interview to the Department
of Health that Dr. Im did not counsel the patient. How
did you come to that conclusion?

A In reviewing this record, even with the

addenda note --

Q. Which record?
A. Looking at your medical record from the 16th.
Q. Does it state on that record that I did not

counsel the patient? Yes or no?

A. Doesn't state that you did.

Q. That wasn't my question. Does it state in the
chart that I did not go over the results with the
patient in the room, the CT results and the INR results?
Does it state in the chart that I did not go over those
results with the patient, yes or no?

A. There is no statement in this chart that says
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you did not talk to the patient.

Q. Did you get to read Mrs. K.K.'s deposition or
her letter of complaint to the Department of Health?

A. Yes, I did.

Q. Okay. Were you aware that she complained in
written form and during the deposition her main premise
was that I did not counsel the patient, Mr. J.K., her
husband?

A. I know that was one of the -- in her written
claim, yes.

Q. Can you define the word counsel?

A. Definition -- if I counsel the patient, I
would expect it to include procedure of medicine-wise,
risk of the medication with specifics, benefits and
options.

Q. In the ER when you go over CT chest results
with patients that you see with pneumonia, do you go
over the results with the patient verbally,
face-to-face?

A Yes.

Q. Do you always document in your chart that
you've reviewed the CT results with the patient in every
chart?

A. In every chart? No.

Q. So is it fair to assume that even if you don't
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document in every chart, that you went over the CT
results with the patient, that you in -- in actuality

you may have gone over the CT results with the patient

verbally?
A. If I didn't document it I can't say I did it.
Q. That wasn't the question.
A. Then rephrase.
Q. So is it true for me to -- is it safe to

assume that even if you did not document in your notes
when you see patients with pneumonia in the ER,
emergency department, even without the documentation is
it safe to assume -- or is it correct to assume that you
may have gone over the results verbally, but not have
documented it in every chart?

A. No. If I say a patient has pneumonia, I've
counseled them on their diagnosis.

Q. So the question before was: Do you in every
chart, when you go over the results of the CT, chest
results, do you document in every chart that you see
that you counseled the patient on the CT results?

A. Specifi€ally, I &an't Say I de in every chart.

Q. When you go over lab results, CBC, chemistry
panels, do you document in your chart that you've gone
over the results with the patient, every patient that

you come across in the emergency department?
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A Every patient?

Q. Yes.

A I1'1ll say no.

Q. Okay. So 1s it safe to assume that most
emergency department doctors, lots of things they say in

the room, not everything gets documented verbatim into

the chart. Is that gorregt?
A. I think important stuff is documented.
Q. Do you consider CT results important?
A. Yes.
Q. Do you document all CT reports that you'wve

gone over with patients, do you document in every
patient chart?

A. I document the CT report. Did I counsel every
patient on that CT report? I can't say I did.

Q. Again, the -- when Dr. Im -- sorry, referring
to myself in third person, if that's okay, it's just
easier for me to present. Or should I just say me?

THE COURT: If you're asking me, you can
present however you choose. Usually if you refer to
yourself in third person, but it's up to you. But
you don't need to do that.

DR, IM: All right.

BY DR. IM:

Q. Is it safe to assume, Dr. Davis, that when I
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entered the room with Mr. J.K., the patient, he was very
ill. 1In his deposition -- he's not here right now. 1In
his deposition he stated he was so 111 he doesn't recall
my conversation with him?
MS. EDWARDS: Objection. Respondent's
testifying.
DR. IM: Okay.
THE COURT: Are you leading up to a question,
Dr. Im?
DR. IM: I was going to.
THE COURT: Okay. Overruled. Go ahead with
your guestion.
BY DR. IM:

Q. If, if I entered the room with Mr. J.K. and
went over the preliminary CT results, would you consider
that counseling?

A. Counseled as to the results? Counseling on

what, specifically?

ks Would that be part of counseling the patient?

A. Going over CT report/results is a form of
counseling.

Q. Thank you.

If T spoke to Mrs. K.K. on the phone and went
over the importance of using Levaguin as a drug of

choice, and that the other antibiotics would not work in
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this situation because of the seriousness of his
illness, would you consider that as an expert witness

part of counseling?

A. If it was done?

Q. Yeah. If.

A. If it was done and documented, I guess it was.
If it was done I would consider -- counseling can be

done in person, on the phone...
Q. If I spent —-- let me rephrase it.

If T spoke to Mrs. K.K. on the phone the day
after she presented on March 16th, and tried to reassure
her that the risk of Levaquin and Tikosyn is very rare,
would you consider that part of counseling?

A. If you spoke with the patient on the phone or
the patient's spouse, that can be considered counseling.
Q. Again, I apologize the plaintiffs are not
here, so I think I'm down to my last question, actually.

The practice of medicine, would you agree,
especially nowadays, there are newer and newer
prescription medications, but specifically more what I
want -- what I want to ask is there's so many
over-the-counter medications. How do you stay up with
all these over-the-counter medications in your practice
of medicine today?

A. I use Epocrates and --
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Q. I 84y over rthe colnteéer.
A. Over the counter you can still pull up -- you

can't keep up with all of them.

Q. How about wverbal supplements?
A. What about them?
Q. How do you stay up with all these different

herbal supplements that people are on nowadays?

A. Specific to whatever patients tell me they're
on.

Q. No. I said, how do you stay current, is my
question? How do you --

A. If a patient tells me they're on a specific
herb, I go online and look it up.

Q. Do you go look up every herb that the patient
brings up?

A. If it's in question related to their illness,
L @,

Q. So I'll rephrase the question: Do you always
look up, when you see a list on a patient's chart, do
you look up every single herbal supplement --

A. No, I do not.

DR. IM: Thank you. I don't think I need to
get specific with that. I'll skip that.
One more exhibit. Sorry. I have to

introduce my last exhibit. 1It's a drug insert from
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the medication Tikosyn. I think mine is marked up.
I have it as Exhibit No. 10. And it is the drug
insert from the medication Tikosyn. Yes, that's the
one. Can you present it to Dr. Davis? That will be
my last exhibit.
MS. EDWARDS: Can I approach?
THE COURT: Yes.
DR. IM: Would you like a minute to look that
over? It's just the drug insert.
THE WITNESS: Okay.
BY DR. IM:
Q. Dr. Davis, is it -- well, let me show you the
insert here. Hopefully I have a complete -- if you turn
to page, I think it's page nine, do you see the warnings

under ventricular arrhythmias?

A Third page on mine?
Q Tes.
A. ¥Yes.
Q Could you read that.

A Tikosyn can cause serious ventricular
arrhythmias, primarily torsades-type ventricular
tachycardia, polymorphic ventricular tachycardia
associated with QT interval prolongation. QT interval
prolongation is directly related to dofetilide plasma

concentration.
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Q. Yeah. Very scientific. But we don't -- you
say you're very familiar with Tikosyn. Correct?

A. I am familiar with Tikosyn, yes.

Q. So we can go off this.

So with Tikosyn, do you know the incidence of
ventricular dysrhythmia while patients are on Tikosyn?

A. Do I know the incidence of being on Tikosyn
alone, without other --

Q. Yes, sir, Tikosyn alone, by itself, without
drug-to-drug interactions?

A. I can't tell you the incidence of that drug
causing more harm than good. What's your question
related to the --

Q. No, I said have you looked at the insert

before for the medication Tikosyn?

A. Tes.

Q. So are you familiar with the medicine Tikosyn?
A. I'm familiar with the medicine.

ks Okay. Do you know the incidence of fatal —--

or high-risk dysrhythmias while on Tikosyn, roughly?

A. I gafi't guete 1it, Know.

Q. We can go to page —-

A. Like around three percent.

Q. Yeah. That's what -- so the -- I didn't want

to get too scientific. Yeah, roughly three percent. So
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three percent in simple math, would you consider that in
the medical world, would you consider that low risk,
medium risk or high risk, in your expert opinion?

A. In general, three percent is low. When you
consider —-- I'll just say in general terms, three
percent is low.

Q. How many cases of torsades have you seen in
your career?

A. In my career, including ambulance, probably

true torsades --

Q. True torsades.
A. Probably five.
Q. I saw two.

So is it safe to assume in your expert opinion
torsades is very rare?
A. It is rare.
Q. So if three out of a hundred patients are at

risk for developing torsades, do you consider that low

risk?
A. Three percent --
Q. Is low risk.
A. -- is low. 1Is it acceptable? Three percent

is low, and I'll leave it at that.
Q. So in your expert opinion, with somebody who

has chronic atrial fibrillation, would you prescribe
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Tikosyn? In your single expert opinion.
A. Once again, I said I would like Tikosyn

prescribing to the cardiologist.

Q. If you could answer the question.
Would you —-

A. No.

Q. Why not?

A. Because I leave -- I leave Class III

antidysrhythmic to cardiology to prescribe.

Q. Why is that?
A. Because it's a subspecialty drug.
Q. Correct.

Can you define that in plain English? What
does that mean?
A. It's a more specialized medicine for more

significant heart rhythm problems. And most --

Q. Used for atrial fibrillation. Correct?
A. Primarily.
Q. Do you know how common atrial fibrillation is

in the elderly?

A. Extremely.

Q. Extremely common. But yet Tikosyn is a rare

medication. Correct, used by subspecialists, you said?

A. Used by specialists. Used by cardiologists.

Q. Electrophysiology, specifically, correct?

149
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A. Can be used by EP docs, but it's used by
cardiologists, as well.
Q. In your opinion, are you aware if an

outpatient, outpatient cardiologist can initiate

Tikosyn?
A. Tes.
Q Are you sure?
A. Uh-huh.
Q Were you aware that a patient on Tikosyn has

to be admitted to the hospital for observation for

minimum three days?

A. LHEY ——

Q Were you aware? Yes-or-no question.
A. I'll rephrase.

Q It's a yes-or-no question.

Were you aware that a patient has to be
admitted to the hospital for three days minimum for
observation to initiate this medication, Tikosyn? Yes
or no-?

A. I will correct my statement and say, yes, I

will, on a dofetilide drip.

Q. You were aware prior to today that -- okay.
A. So I'm recanting my prior statement of
initiating outpatient Tikesyn is —— that"s up te the

cardiologist.
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Q. Is there such thing as initiating Tikosyn in

an outpatient setting?

A. No.
Q. Thank you.
So just along this same line. 1In order to

initiate Tikosyn, a patient has to be admitted to the

hospital for three days. Do you know why? In your
expert --

A. Because they're going to be monitored.

Q. Why?

MS. EDWARDS: Objection to this line of
questioning. The issues at fact -- relevancy
objection. May I explain?

THE COQURT: Yes.

MS. EDWARDS: The issues at fact are not

regarding whether or not Tikosyn was prescribed. I

believe we've allowed a lot of leeway on these

Tikosyn questions. But the Tikosyn was not
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prescribed by Dr. Im, and that is not related to the

issue. The related issue is the prescribing of the

Levaguin, and I believe that we're going very far
into the Tikosyn prescription and the cardiologist,
which is not what Dr. Davis is an expert in.

THE COURT: .All right. Dr. ImM?

DR. IM: The practice of medicine, it is very
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dangerous to just narrowly focus on one medication,
and that's what Ms. K.K. did, she focused on
Tikosyn. So what I am trying to get the expert
witness to share with the Court is why this
medication is so subspecialized.

THE COURT: Okay.

DR. IM: Neither Dr. Davis nor myself have
initiated it, so I just want to ask him -- because
Mrs. K.K.'s —- who's not here yet -- main premise is
because of her husband being on Tikosyn, a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>